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STATE CONSTITUTION (EXCERPT)
CONSTITUTION OF MICHIGAN OF 1963

ARTICLE1
DECLARATION OF RIGHTS

§ 1 Political power.
Sec. 1. All political power is inherent in the people, Government is institated for their equal benefit,
security and protection. o
History; Const. 1963, Art. 1, § 1, BfY, Jan, 1, 1964,
Former constitutions See Const, 1008, Art. 1T, § 1.

§ 2 Equal protection; discrimination.

Sec. 2. No person shall be denied the equal protection of the laws; nor shall any person be denied the
enjoyment of his civil or political rights or be discriminated against in the exercise thereof because of religion,
race, color or national origin, The legislature shatl implement this section by appropriate legislation.

History: Const. 1963, Art. }, §2, Eff Jan. 1, 1964,

§ 3 Assembly, consultation, instruction, petition.
Sec. 3. The people have the right peaccably to assemblg, to consult for the common gond, fo instruct their
represeniatives and to petition the govemment for redress of grievances, o o )
History: Const. 1963, Art, I, § 3, EfT. Jan, 1, 1964,
Former constitution: See Const, 1908, A 11, § 2.

§ 4 Freadom of worship and religious belief; appropriations. . X .
Sec. 4. Every person shall be at liberty to worship God according to the dictetes of his own conscience. No .
person shall be compelled to attend, or, against his consent, to contribute to the erection or suppoit of any
Place of religious worship, or to pay tithes, taxes or other rates for the support of any minister of the gospel or
teacher of religion. No money shall be appropriated or drawn from the treasury for the benefit of any religious
sect or socicty, theological or religious seminary; nor shall property belonging to the.state be appropriated for
any such purpose. The civil and political rights, privileges and capacities of no person shall be diminished or
enlarged on'‘account of his religious belief, e c4n i oo
History: Const. 1963, At 1, § 4, Efi. Jon. 1, 1964,
Former copstitution: See Const, 1908, Ant 11, §3.

§ 5 Freedom of speech and of press. il e
Sec. 5. Every person may freely speak, write, express and publish his .views on all subjects, being
responsible for the abuse of such right; and no law shall be enacted to vestrain or abridge the liberty of speech .
or of the press. : C e

History: Const. 1963, Art. 1, § 5, EfY. Jan, 1, 1964,

Former constitutiont Sec Const, 1908, Art. 11, § 4.

§ € Bearing of arms, ) .. . :
Sec. 6. Every person has a right to keep and bear arms for the defense of himself and the state,
History; Const. 1963, Asi. I, § 6, Bff. Jan, 1, 1964, : :
Former constitution: Scc Const. 1908, Ast. i, § 5,

§ 7 Military power subordinate to civil power.
Sec. 7. The military shall in all cases and at efl times be in strict subordination to the civil power.
History: Const, 1963, Adt. I, § 7, Eff, Jan. 1, 1964, ~ ‘ ' . S
Formor constitntion: Ses Const, 1908, Art. 11, § 6.

§ 8 Quartering of soldiers.
Sec. 8. No soldier shall, in time of peace, be quariered in any house without the consent of the owner or

occupant, nor in time of war, except in a manner prescribed by law. ’
History: Const. 1963, Art. 1, § 8, Eff. Jan, 1, 1954,

Former constitution: Sce Const, 1908, Art. 51, § 7.

§ 9 Slavery and involuntary servitude,
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Sec, 9. Neither slavery, nor involuntary servitude umless for the punishment of crme, shall ever be
tolerated in this state.

History: Const, 1963, At 1, § 9, Eff. Jan. 1, 1984,

Former constitution: See Const. 1908, ArL I, § 8,

§ 10 Atfainder; ex post facto laws; impairment of confracis.
Sec. 10. No blll of attainder, ex post facto law or law impairing the obligation of contract shail be enacted.
History: Const. 1963, Ast. 1, § 20, Eff. Jan. 1, 1964,
Former constitution: Ses Const. 1508, Art. 1L, § 9.

§ 11 Searches and seizures.
Sec. 11. The person, houses, papers and possessions of every person shall be secure from unreasonable

searches and seizures. No warrant to search any place or to seize any person or things shall issue without
describing them, nor without probable cause, supported by oath or affinmation. The provisions of this section
shall not be construed to bar from evidence in any criminal proceeding any narcotic drg, fircarm, bomb,
exploswe or any other-dangerous weapon, seized by a peace officer outside the curtilage of any dwelling
house in this state.

History: Const. 1963, Ar. 1, § 11, EIE Jan. 1, 1964,

Constitutionnlity: The lnst sentence of this section was held invalid as in conflict with US Const, Am IV, Luvas v People, 420 F2d
259 (CA §, 1970); Caver v Kropp, 306 F Supp 1328 (DC Mich 1969), People v Pennington, 383 Mich 611; 178 NW2d 460 (1970);
People v Andrews, 2) Mich App 731; 176 WW22 460 (1970},

Former constitution: See Const, 1908, Art. 11, § 10,

§ 12 Habeas corpus.
Sec. 12. The privilege of the writ of habeas corpus shall not be suspended unless in case of rebellion or

invasion the public safety may require it.
History: Const. 1963, Axt. 1, § 12, Eff. Jen. 1, 1964,
Former consiitution: See Const, 1908, At 31, § 11,

§ 13 Conduct of suits in person or by counsel.

Sec. 13, A suitor in any court of this state has the right to prosecute or defend his suit, either in his own
proper persen or by an attomey.

History: Const, 1963, Art. 1, § 13, Eff. Jon. I, 1964,

Forimer constitution: Sco Const, 1908, Art. 11, § 12,

§ 14 Jury trials,
Sec. 14. The right of trial by jury shall remain, but shall be waived in all civil cases unless demanded by

one of the parties in the manner prescribed by law, In all civil cases tried by 12 jurors a verdict shall be
received when 10 furors agree.

History: Const. 1963, Art. I, § 34, Y. Jan. 1, 1964.

Former constitution: See Const. 1908, Am. 11, § 13,

§ 15 Double jecpardy; ballable offenses; commencement of trial if bail denied; bail hearlng,
effeclive date.

Sec. 15. No person shall be subject for the same offense to be twice put in jeopardy. All persons shall,
before conviction, be bailable by sufficient sureties, except that bail may be denied for the following persons
when the proof is evident or the presumption great:

{a) A person who, within the 15 years immediately preceding a motion for bail pending the dnsposmon of
an indictment for 2 violent felony or of an arraignment on & warrant charging a violent felony, has been
convicted of 2 or more violent felonies under the laws of this state or under substantially similar laws of the
United States or another state, or a combination thereof, enly if the prior felony convictions arose out of at
{east 2 separate incidents, events, or transactions.

(b} A person who is indicted for, or armigned on a warmrant charging, murder or treason.

{¢) A person who is indicted for, or amaigned on a warmant charging, criminal sexual conduct in the first
degree, armed robbery, or kidnapping with intent to extori-money or other vajuable thing thereby, unless the
court finds by clear and convincing evidence that the defendant is not likely to fiee or present @ danger to any

other person.
(d) A person who is indicted for, or arralgned on a warrant charging, a violent felony which is alleged to
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have been committed while the person was on bail, pending the disposition of 2 prior viclent felony charge or
while the person was on probation or parole as a result of a prior conviction for a violent felony.

If a person is denied sdmission to bail under this section, the trial of the person shall be commenced not
more than 90 days after the date on which admission to bail is denied. If the trial is not commenced within 90
days after the date on which admission to bail is denied and the delay is not atiributable to the defense, the
court shall lmmedlately schedule a bail hearing and shall set the amount of bail for the person,

As used in this section, “violent felony” means a felony, an elemem of whxch mvolves a woient act or
threat of a violent act against any other person. . . oo

This section, as amended, shall not take effect until May l 1979

History: Const. 1963, Axt, §, § 15, BT Jan, 1, 1564;—Am. HJR. Q, approved Nov, 7, 1978, Eff, May 1, 1979, -

Effective date: The language certificd by the Boand of Canvassers was fdentical to House Joint Resolution Q of 1978, except for'the

delction of the last sentence which contained the proposed May 1, 1979, effcctive date,
The May [, 1979, effective date provision of Housz Joint Resolmion Q was nat stated In the text of ballot Proposal K or in any of the

materisl eirculated by the Secrelary of Siate, and was neither considered nor vntcd upon by the electors in the November 7, 1978, generet

clection.
Therclore, the cffcctive date of Proposal K is December 23, 1978, which was the dote 45 days lter the clection as ptov:dcd by Cons! .

1963, Ant. XTI, § 1, Op. Aty, Gen,, No, 5533 (1979).
Formor constitution: See Const. 1908. Art 1L, § 14,

§ 16 Bail; fines; punishments; detention of witnesses, -
Sec. 16. Bxcessive bail shall not be requu'ed' excessive fines shall not be :mpascd crucI or unusual

punishment shall not be inflicted; nor shall witnesses be unreasonably detained. -

History: Consi. 1963, At I, § 16, Eff. Jan. 1, 1964,
Former constitutions See Consr.. 19{)8 Art. i, § 15,

§17 Self—incnmmatlon' due process of law; fair treatment at investlgations
Sec. 17. No person shall-be compelled in any criminal case to be a witness against himself, nor be dcpnvcd
of life, liberty or property, without due process of law. The right of all individuals, firms, corporations and
voluntary associations to fair and just treatment in the course of legislative and executive mvest:gauons and -
hearings shafl not be infringed. - vt
Histosy: Const. 1963, Art I § 17, Eff. Jen. 1, 1964,
Former comlltulinu. SceConsL 1908 Aﬂ II, § 16

- §18 Wstnesses, competency, religlous beﬂefs

Sec. 18. No person shall be rendered incompetent lo be a witness on account of his opmlons on matters of .
religious belief.

Uistory: Const, 1963, At 1, § 18, Eff Jan. 1, 1964.

Former eonstitnnun. See Const. 1908 Art..ll § i7

§19 Libels truih as defense.

Sec. 19, In all prosecutions for libels the truth may be given in evidence (o the jury; and, if it appears to the
jury that the matter charged as libelous is true and was published with good mot:vas and for justlf able ends, 7
the accused shall be acquitted, T

History: Const. 1963, An. !, § 15, Eff. Jan 1. 1964,

Former conslltullon. See Consl ‘1908, Art, IH, § 18,

§20 Rights of accused in criminal prosecutions,

Sec. 20. In every criminal prosecution, the accused shall have the nght toa Spccdy and public trial by an
impartial jory, which may consist of less than 12 jurors in prosecutions for misdemeanors punishable by
imprisonment for not more than 1 year; to be informed of the nature of the accusation; to be confronted with
the witnesses against him or her; to have compulsory process for obtaining witnesses in his or her favor; to
have the assistance of counsel for his or her defense; to have an appeal as a matter of right, except as provided
by law an appeal by an aconsed who pleads guilty or nolo contendere shall be by Ieave of the court; and as
provided by law, when the trial court so orders, to have such reasonable assistance as may be necessary to
perfect and prosecute an appeal,

History: Const. 1963, Art. I, § 20, Eff. Jan, 1, 1964;—Am, HLLR. M approved Aug. 8, 1972 Eff. Seps. 23, 19720—Am.5JR. D,
approved Nov. 8, 1994, Eff. Dec. 24, 1994,

Former constitutions Scc Const, 908, A 11, §19.
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§ 21 Imprisonment for debt.
Sec. 21, No person shall be imprisoned for debt arising out of or founded on contract, express or 1mphcd

except In cases of fraud or breach of trust.
History: Const, 1963, Art, 1, § 21, EIT. Jan, 1, 1964,
Former constitutions See Const. 1908, Art, I1, § 20,

§ 22 Treason; definition, evidence.

Sec, 22. Treason against the state shall consist only in levying war against it or in adhering fo its enemies,
giving them aid aod comfort, No person shall be convicted of treason unless upon the testimony-of two
witnesses to the same overt acl or on confession in epen cour.

History: Const, 1963, Art. 1, § 22, Eff. Jan, 1, 1964,

Former consiitution: Sce Const, 1908, Art, 1, § 21.

§ 23 Enumeration of rights not to deny others,

Sec. 23. The enumeration in this constitution of certain rights shall not be construed lo deny or disparage
others retained by the people.

History: Const. 1963, A, 1, § 23, Eff. Jan. I, 1964,

§ 24 Rights of crime victims; enforcement; assessment against convicted defendants.

Sec, 24. (1) Crime victims, as defined by Jaw, shall have the following rights, as provided by law:

The right to be treated with faimess and respect for their dignity and privacy throughout the criminal
Justice process.

The right to timely dispesition of the case following arrest of the accused,

The right to be reasonably protected from the accused throughout the criminal justice process.

The right to notificetion of court proceedings,

The right to attend trial and all other court proceedings the accused has the right to sttend.

The right to confer with the prosecution,

The right to make a statement to the court at sentencing.

The right to restitution.

The right to information about the conviclion, sentence, imprisonment, and release of the accused,

{2) The legislature may provide by law for the enforcement of this section.

(3) The legislature may provide for an assessment against convicted defendants to pay for crime victims'
rights.

History: Add. HJ.R. P, approved Nov. 8, 1988, Eff. Dec, 24, 1988.

§ 25 Marriage.
See. 25. To secure and preserve the benefiis of marringe for our socicty and for future generations of

chiidren, the union of one man and one woman in marriage shall be the only agreement recogmzed asa
marriage or similar vnion for any purpose,
History: Add. Init,, npproved Nov. 2, 2004, Eff. Dec. 18, 2004,

§ 26 Afflrmative action programs.

Sec. 26. (1) The University of Mlchlga.n, Michigan State University, Wayne State Umversny, and any
other public coliege or university, community college, or school district shall not discriminate against, or
grant preferential lreatment to, any individual or group on the basis of race, sex, color, cthnicity, or national
origin in the operation of public employment, public education, or public contracting.

(2) The state shall not discriminate against, or grant preferential treatment to, any individual or group on
the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public
education, or public contracting,

{3) For the purposes of this section "state” includes, but is not necessarily limiled to, the stete itsclf, any

city, county, any public college, university, or community college, school district, or other political -

subdivision or governmental instrumentality of or within the State of Michigan not included in sub-section 1.
(4) This section does not prohibit action that must be taken to establish or mainlain eligibility for any
federal program, if incligibility would result in a loss of federal funds to the state.
(5) Nothing in this section shall be interpreted as prohibiting bona fide qualifications based on sex that are
reasonably necessary to the normal operation of public employment, public education, or public contracting.
{6} The remedies available for violations of this section shall be the same, regardless of the injured party’s
race, sex, color, ethnicity, or national origin, as are otherwise available for violations of Michigan
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anti-discrimination law.,

{7) This section shall be self-executing. If any part or parts of this section are found to be in conflict with
the United States Constitution or federal law, the section shall be implemented to the maximum extent that the
United States Constitution and federal Jaw permit. Any provision held invalid 'shall be severable ﬁ'om the
remaining portions of this section.

(B) This section applies only to action taken after the effective date of this section,

(9) This section does not invalidate any court order or consent decree that is in force as of the effectwe date

of this section.
History: Add. Init., approved Nov. 7, 2006, Eif. Dee. 23, 2006,

§ 27 Human embryo and embryonic stem cell research.

Section 27. (1) Nothing in this section shall alter Michigan’s cuirent prohibition ont human cloning.

{(2) To ensure that Michigan citizens have access to stem cell therapies and cures, and to ensure that
physicians and researchers can conduct the most promising forms of medical research in this state, and that 2l
such research is conducted safely and ethically, sy research permitted under federal law on hnman embryos
may be conducted in Michigan, subject to the requirements of federal law and only the following additional
limitations and requirements:

(2) No stem cells may be 1aken fom a human embryn more than fourteen days after cell division begins;
provided, however, that time during which an embryo is frozen does not count against this fourteen day limit.

(b} The human embryos were created for the purpose of fertility treatment and, with voluntary and
informed conseat, documented in writing, the person seeking ferdility treatment chose to donate the embryos
for research; and

{i) the embryos were in excess of the clinical need of the person seeking the fertility treatment and would
otherwise be discarded unless they are used for research; or

(ii) the embryos were not suitable for implantation and would otherwise be discarded unless they are used

for research,
(c) No person may, for valuable consideration, purchase or sell human embryos for stem cell research or

stem cell therapies and cures.

(d) All stem cell research and all stem cell therapies and cures must be conducted and provided in
accordance with state and local laws of general apphcabzhty, including but not limited to laws concemning
scientific and medical practices and patient safety and privacy, to the extent that any such laws do not:

(i) prevent, restnct, obstruct, or discourage any stem cell research or stem cel} therapies and cures that are
pemmitied by the provisions of this section; or

(ii) create disincentives for any person to engage in or otherwise associate with such research or ‘therapies

OT chres,
(3) Any provision of this section held unconstitutional shall be severable from the remaining portions of

this section,
History: Add. Init, approved Nov. 4, 2008, EfT. Dec. 19, 2008.
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BUSINESS CORPORATION ACT (EXCERPT)
Act 284 011972

450.1461 Voting agreements between shareholders.

Sec. 461. An agreement between 2 or more sharcholders, if in writing and signed by the parties, may
provide that in exercising voting rights, the shares held by them shell be voted as provided in the agreement,
or as they may agree, or as determined in accordance with a procedure agreed wpon by them. A voting
agresment executed pursnant to this section, whethier or not proxics are executed pursuant to the agresment, is
not subject to sections 466 through 468. A voting agreement under this section shall be specifically

enforceable,
History: 1972, Act 284, EIX. Jan. T, 1973—Am. 1989, Act 121, Eff. Oct. 1, 1985,
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BUSINESS CORPORATION ACT (EXCERPT)
Act 284 of 1972

450.1488 Shareholder agreement.

Sec. 488. (1) An agreement among the shareholders of a corporalion that complies with this section is
effective among the sharsholders and the corporation even though it is inconsistent with this act in 1 or more
of the following ways: .

(a) It eliminates the board or restricts the discretion ar powers of the board.

(b) It govems the authorization or making of distributions whether or not in proportion to owners}up of
shares, subject to limitations in sections 345 and 855a pertaining to the protection of creditors. -

(c) It establishes who shall be directors or officers of the corporation, or the terms of office or manner of
selection or removal of directors or officers of the corporation.

{d) Tn general or in regard to specific matters, it governs the exercise or division of votmg power by or
between the sharcholders and directors or by or among eny of the sharcholders or directers, including uvse of
weighted voting rights or director proxies.

(e) It establishes the terms and conditions of any agreement for the transfer or use of property or the
provision of services between the corporation and any shareholder, director, officer, or employee of the
corporation or among the shareholders, dircstors, officers, or employees of the corporation.

(D) It transfers to 1 or more shareholders or other persons sl or part of the authority to exercise the
corporate powers or fo manage the business and affairs of the corporation, including the resolution of any
issue about which there exists a deadlock among directors or shareholders.

{(g) It requires dissolution of the corporation at the request of 1 or more of the shareholders or if a specified
event or contingency occurs,

(h) It establishes that shares of the corporation are assessable and includes the procedures for an
assessment and the consequences of a failure by a shareholder o pay an assessment,

(i) It otherwise governs the exercise of the corporate powers or the management of the business and affairs
of the corporation or the relationship among the sharcholders, the dircetors, and the corporation, or atnong any
of the shargholders or directors, and is not contrary to public policy.

(2) An agreement authorized by this section shall meet both of the following requirements:

(=) Is set forth in a provision of the articles of incorporation or bylaws approved by all persons thal are
shareholders at the time of the agreement, or in a writien agreement that is signed by all persons thet are
shareholders at the time of the agreement and that is made known te the corporation.

(b} Is subject to amendment only by all persons that are shareholders at the {ime of the amendment, unless
the apreement provides otherwise.

(3) The existence of an agreement suthorized under this section shall be rioted conspicuously on the face or
back of a certificat¢ for shares issved by the corporation or on the information statement requived under
section 336. If at the time of the agreement the corporation has shares outstanding represented by certificates,
the corporation shall recall the outstanding certificates and issue substitute certificates that comply with this
subsection. The filure to note the existence of the agreement on the ceriificate or information statement does
oot affect the validity of the agreement or any action taken pursuant to it. Any purchaser of shares that did not
have knowledge of the existence of the agreement at the time ownership is transferred is entitled 10 rescission
of the purchase. A purchaser has knowledge of the existence of the agreement at the time ownership is
wansferred if the agreement's existence is noted on the certificate or information statement in compliance with
this subsection and, if the shares are not represented by & eertificate, the information staternent is delivered to
the purchaser at or before the time ownership of the shares is transfemred. An actlon to enforce the right of
rescission authorized under this subsection must bé commenced within 90 days after discovery of the
existence of the agreement or 2 years after the shares are transferred, whichever is earlier.

(4) An agreement authorized under this section shall cease to be effective when shares of the corporation
are listed on a national securities exchange or regularly traded in a market maintained by | or more members
of a national or affiliated securities associntion,

(5) If an agreement avthorized under this section is no longer effective for eny reason and is contained or
referred to in the corporation’s articles of incomporation or bylaws, the board may without sharcholder action
adopt an amendment to the articles of incorpoeration or bylaws to dzlete the agrecment and any references to
it -

{6} An agreement avthorized under this section that limits the discretion or powers of the board shall”
relieve the directors of, and impose on the person or persons in which the discrelion or powers are vested,
liability for acts or omissions imposed by law on directors to the extent that the diseretion or powers of the
directors are limited by the agreement. The person or persens in whom the discretion or powers are vested are
Rendered Tuesday, October 22, 2013 . Paga 1 Michigan Compiled Lews Complete Through PA 133 of 2013
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treated as a director or directors for purposes of any indemnification and any limitation on lability under
section 209(1){(c).

{7) The existence or performance of an agreement authorized under this section is not grounds for
imposing personal liability on any sharcholder for the acts or debis of the corporation or for treating the
corporation as if it were a partnership or unincorporated entity, even if the agreement or its performance
results in failure to observe the corporate formalities otherwise applicable to the matters governed by the
agreement,

(8) Dissolution pursuant to an agreement authorized in subsection (1)(g} shall be implemented by filing a
certificate of dissolution under section 805.

(9) Incorporators or subscribers for shares may act as shareholders with respect to an ogreement suthorized
under this section if shares have not been issucd when the agreement is made. ]

(10) The Iailure to salisfy the unanimity requirement of subsection (2) with respect lo an agreement
authorized under this section does not invalidate any agreement that would otherwise be considersd valid,

) History: Add. 1397, Act 118, Imd. Eff. Oct. 24, 1997;,—Am, 2001, Act 57, Imd. E. July 23, 2000;—Am. 2012, Act 569, Imd, BT,
Jan. 2, 2013,
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BUSINESS CORPORATION ACT (EXCERPT)
Act 284 of 1972

450.1489 Action by shareholder.
Scc. 489, (i} A sharcholder may bring an action in the circuit court of the county in which the principnl

place of business or registered office of the corporation is located to establish that the acts of the directors or
those in controf of the corporation are illegal, fraudulent, or wilifully unfair and oppressive lo the corporation
or to the sharéholder, If the shareholder establishes grounds for relief, the circuit court may make an order or
grant relief as it considers appropriate, including, without fimitation, an order providing for any of the
following:

() The dissolntion and liquidation of the assets and business of the corporation.

(b} The cancellation or alteration of 2 provision contained in the anlicles of incorporation, an amendment of
the articles of incorporation, or the bylaws of the corporation. i

(c) The cancellation, aiteration, or-injunction against a resolution or other act of the corporation.

() The direction or prehibition of an act of the corporation or of shareholders, directors, officers, or other
persons party to the action. N

() The purchase at fair value of the shares of a shareholder, either by the corporation or by the officers,
directors, or other shareholders responsible for the wrongful acts.

() An award of damages to the corporation or a shareholder. An action seeking an award of damages must
be commenced within 3 years afier the cavse of action under this section has accrued, or within 2 years afier
the sharcholder discovers or reasonably should have discovered the cause of action under this.section,
whichever occurs first. . C

(2) Wo zction under this section shall be brought by a shareholder whose shares are listed on a national
securities exchange or regularly traded in a market maintained by | or more members of a national or
affiliated securities association. A '

(3) As used in this section, “wilifully unfair and oppressive conduct” means a continuing course of conduct
or a significant action or series of actions that substantiaily interferes with the interests of the sharcholder asa
shareholder. Willfully wnfair and' oppressive conduct may include the termination of employment or
limitations on employment benefifs to the extent that the actions interfere with distribrtions or other
sharcholder interests disproportionately as to the affected sharcholder, The term does not include conduct or
actions that are permitted by an agresment, the articles of incorporation, the bylaws, or a consistently applied
wri“cn COI'pOI‘atc pclicyprpmedn‘.e' . -t R S e im I B o Tetoon

Hisfory: Add. 1985, Act 121, Eff. Oct. 1, [989;—Am. 1997, Act 118, fmd, Ef Oct. 24, 1997;—Am. 2001, Act 57, Imd. EFF. July
23, 2001;—Am. 2006, Act 68, Imd, Eff. Mar. 20, 2006,

Michigan Compiled Lews Complete Through PA 133 of 2013
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Courtesy of www.legislatura.mi.gov
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Mitchall Bean, Director :

o~ BUSINESS CORPORATION ACT AMENDMENTS "Phone: {517) 373-8080
i httpiwww.hduse.ml.govifa

Legislative Analysis

House Bill 5315 : ) ' ’ oy
(“; Sponsor: Rep, James Marleau L
i s

’  Flouse Bl 316 House Bilt 5320 .
: Sponsor: Rep. Lorence Wenke Sponsor: Rep. Kevin Elsenheimer

,[ _ House Bill 5317 Housc Biil 5321
Sponser; Rep. Bill Huizenga Sponsor: Rep. Judy Emmons

F : House Bill 5318 . HouseBill5322
b Sponsor: Rep Leslie Mortbmer Sponsor: Rep., David Law

|’": House Bill 5319 ' Heuse Bill 5323 t
| Sponsor: Rep, Tonya Schuitmaker Sponsor: Rep. Steve Tobocman

~ . Committee: Commerce
lu Compiete tp 11-7-05
'“'“. - A SUMMARY OF HOUSE BILLé 5315-5323- AS INTRODUCED 10-13-05

Each of the bills wonld amend & different section of the Business Corporation Act (MCL
450.1101 et seq.). The following is a description of changes to the act that the bills appear to

be inaking. :

Honse Bill 5315 would rewrite and re-arrange the provision that requires a foreign (out-of-
state) corporation to-comply with Sections 1021 (dealiog .with amended applications) and
: 1035 (the filing of required information) in order to metge with or enter into a share
- exchange with a domesHc (in-state) corporation.

] ) House Bill 5316 would amend a section addressing the dissolving of companies to say that
the dissolution depends, emong other things, on proof that shareholders who have entered
into am agreement authorized by Section 488 ae unable to agree on material matters

y respecling management of the corporation's affairs or are divided in voting power so as to be
’ nnable to elect successor directors. The reference to the Section 488 agresment replaces a
yeference to the shareholders acting under the corporation's articles of incorporation. Section
488 aliows shareholders to enter info agreements lo exercise the corporate powers or the
management of the business, even to the extent of climinating the board of directors or

restricting their powars. IR

House Bill 5317 would amend a section that allows for amendments to the aricles of

incorpotation. Some emendments can be made by the board without shareholder action;

. others require sharcholder approval. The -bill would amend langusge dealing with
{ shareholder approval to say that: "Other amendments of the anlicles of incorporation, except -

Analysis available at http/fwww.michiganlegislature.org Page 1 of2

.Taub Appx. 306a

Add.10




as otherwise provided in this act, shall be proposed by the bnard and approved by the

shareholders as provided in this section. Iﬁe board may condition fts submission of the
amendment to the shareholders on any basis." The underlined pottions are the new language.

Honse Bill 5318 would amend a section dealing with committees of a corporation created by
the board to spemf}r thet & committes could create one or more subcommitiees and delegate
all or part of its power or authority to a subcommitte:, unless prohibited hy a resolution of the

board, the articles of incorparation, or the bylaws.

House Bill 5319 would specify that when & shareholder abstains from voting or submits a
ballot marked "abslain,” that does not count as a vote cast (unless the articles provida
-otherwige). This affects a section that requires actions to be authorized by "a majority of
votes cast." House Bill 5320 wonld make a similar amendment 16 a section that deals with
voling by a class or series of shares. The two bills are tie-berred.

House Bill 5321 addresses cases where & corporation is required or desires to provide a
written notice, report, statement, or communication to sharcholders sharing a common
address. The bill would allow them fo do se if all of the following requirements were met;
1) the corporation addresses the writing to shareholders as a group, mdmdually, or fn any -
other form to which there are ro sharcholder objections; 2) the corporation gives at least 60
days notice to the sharcholders shering the common address; 3) there ‘are no written
ebjections from any sharcholder with the common sddress. * If there is an“objection, the
corporation would have to begin providing separate copiss to those who havc nbjectcd wmun .

" 30 days of receiving the objection,

. Honse Bilt 5322 addmsses when documems filed thh the re!evanl state admxmstrator
become cffective. The bill speclﬁcs that "whcn endorsed by the ndmuust:ator, a documenl L
becomes effective as of the daile of rccaxpt, unless a subsequent. cffcctwe date, not Iater than .. - - ¢ ..
90 days after the date of delivery, is set forth in the document.” ’I‘hls mwntes the emshng
prowsmn lhat says lhe dncnment is eﬁ‘ecuve when u is tmdorsed R + S T

House Bgll 532 would amcnd the daﬁmhon in the act of "wxllﬁxlly unfau- and oppressive
conduct” to specify that such conduct could inclede the lermination of employment or
limitations on employment benefits to the extent that the actions interfere with distributions
or other shareholder interests disproportionately os to the affected shareholder, Under the
act, for example, a sharcholder can bring 2n action in the circnit court of the caunty in which
the principal place of business or registered office of the corporation is Jocated to establish
that the acts of the directors or those in coatrol of the corporation are illegal, fiaudulent, or
willfully unfair and oppressive to the corpofation or to the sharcholder

‘FISCAL IMPACT:

There is no fiscal impact on the State of Michigan or its local units of government.”

Legistative Analyst: Chris Conch’
Fiscal Analyst: Richard Child

® This analysls was prepared by nonpattisan Honse staff for use by House members in their deliberations, and docs
not constitute an officfel statermnent of legistative intent, . .

Analysis avallable at http:lfwww.michiganlegislature.org HB 53155323 Page2of2

Tanb Appx. 307a

Add.11




i
[T

}

b

WILLFULLY UNFAIR/OPPRESSIVE CONDUCT Fl‘ H.B. 5323: COMMTFEESUMMARY-
B Simsis kol Agis Ped Telephone [S17) 375-5163
PO B 30058 ¥ BILL 1 ANALYSIS T {GX7) 970-1986
Lamam' Micklgan 403007636 . O (517 3730543

House Bill 5323 (as passed by the House)
Sponsor: Representative Steve Tohocman

House Committee: Commerca :
Senate Committee: Economic Development, Small Business and Regulatory Reform

De-lte Completed: 2-22-06
LONTENT

The hill would amend the Business Corporation Act to include in its definition of
“willfully unfair and oppressive conduct” by.a corporation the termination of
employment or limitations on employment benefits to the extent that the actlons
Interfered with distributions or other shiareholder interests disproportionately as
to the affected shareholder. The bHI alse would allow a corperation to give
guarantees to a domestic or foreign limited lability company.

Willsully Ynfalr & Oppressive Conduck

Under the Act, a shareholder may bring an action in the dreult court of the county In which '

the principal place of buslness or registered office of the corporation Is located to establish
that the acts of the directors or those In control of the corporation are lilegal, freudulent, or
willfully unfalr and oppressive to the corperation or to the shareholder,

“Williully unfalr and oppressive conduct” means a continuing course of conduct or a
significant action or sarles of actlens that substantlally interferes with the interests of the
shareholder as a sharecholder. The termn does not include conduct or actions that are
permitted by an agreement, the articles of Incorporation, the bylaws, or a conslstently

appiled written corporate policy or procedure.

tnder the inl, wli!fully unfalr and oppressive conduct muld |ndude the tennlnation nf_,

employment or limitations on ‘employment benefits to the extent that the actions Interfered

with distribubions or other shareholder Interests disproportionately as to the affected 7

shareholder,

Limlted Liabliity Companv Guarantees

Under the Act, a corporation, subject to certaln limitations, has the power to make
contracts, give guarantees and Incur lisbifities, borrow money at rates of Interest as the
corporation may determine, Issue ks notes, bonds, and other obligations, and secure any of
Its obligatioris by mortgage or pledge of any of Its property or an Interest In Its property.

This power includes the power to glve guarantees that are necessary or convenlent to the
conduct, prometion, or attalnment of the business of any of the following corporations,

whether or not subject to the Act: .

-~ All of the outstanding shares of whlch are owned, directly or Indirectly, by the contracting
corporation,

Page 1 of 2 hb5323/0506
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-- & corporation that owns,- directly or Jndlrectly, all of the outstanding shares.of the

contracting corporation.
-~ All of the outstanding shares of which are owned, directly or Indirectly, by a corporation,

whether or not subject to the Act, that owns, dlrectly or indivectly, all of the outstanding
shares of the contracting corporation.

A .Under the blil, the power to make contracts, give guarantees, Incur’ l!ab[lltfes ete. wonld
Include the power to glve guarantees that were necessary or convenlent to the conduct,
o promotlon, or attalnment of the business of any of the following corporations, whether or
[L.,- not subject to the Act, and domestic or forelgn limited Nability companies:

-~ All of the outstanding shares or Interests of which were owned directly or Indirectly, by
the contracting corporation.
-- A corporation or limlted liabliity company that owned, dlrect[y or Indirectly, all of the

outstanding shares of the conbracting corporation.
7 . -- ‘All of the outstanding shares or Interests of which were owned, directly or indirectly, by a
| i corparation, whether or not subject to the Act, or a limited llablllty company that owned,
‘ directly or indirectly, all of the outstanding shares of the cuntractlng corporation.

- As currently provided, those guarantees would have to be wnsldered to be En furtherance of
! ) the corporate purpose of the contmcttng corpuratlon. . : S

B MCL 450.1106 et al, ' ' Leglslative. Analyst: ).P, Finet
; " FISCAL IMPACT
The bill would have no fiscal Impact on State or local government.
oy . .
pooet . T P FlscalAnaIyst' Elizabeth Pratt T
-7 ERIEE RN e Mar!a ‘ryszldewicz S
- 50506\s63238n "
This analysls was proparad by mnpm-llsan Senela staff for use by ths Senale in s d'aﬁhurallons end does not conslitule an
ofilclal statement of faglstativa Intent,
Page 2 of 2 ) Bl Anafysis @ wew.senale michlgen govisla hb5323/0506
Taub Appx. 304a
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WILLFULLY UNFAIR/OPPRESSIVE CONDUCT )

T‘lf:"lfu‘lﬁ(’ {5113 3735383

B SxaicteGisatAmney ¥
7. 0. Box 300386 ANALYSIS Fur (517) BTH 1986
TOR: I517) 3790548

Lamstig, Micigan 4B509-2536

ﬁénse Bi 5323 (as reported without amendment)
Sponsor: Representatlve Steve Tobocman

House Committee: Commerce ’
Senate Committer: Economlc Development, Small Business and Regulatory Reform

CONTENT
The bill would amend the Business Corporation Act to Include in its deflnttion of *wilifully

unfalr and oppressive conduct” by s corporation the termlnation of employment or

Umitations on employment beneflts to the extent that the actions interfered with
distribubdons or other shareholder Interests disproportionately as to the affected

-shareholder. The bill also would alfow a corparation to glve guarantees to-a domestic or

forelgn limited llability company.

-Under the Act, a shareholder may bring an action In the clrcult court to establish that the
" atcts-of the directors or those in control of the corporation are lHlegal, fraudulent, or witlfully
* unfalr and oppressive to the corporation or to the shareholder.

‘ “Willfully unfair and opprassive corduct” means a contlnuing course of conduct or a

significant pction or series of actfons that substantially Interferes. with' the Interests of the
shareholder as a shareholder. The blll would expand the definition as described above.

MCL 450.1106 et al. Leglslative Analyst: J.P. Finet

. AL IMPA

The bilt would have no flscal Impact on State or local govemment.

Fiscal Analyst: Ellzabeth Pratt

Date Completed: 2-27-06
’ Maria Tyszklewici

fop\hb5323 HI,
This-analysls was prepared by nonpartisan Senate stalf for use by the Senate in Its dellbarations snd does not
constitite an official statement of leglstative Intent,

Taub Appx. 305a
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“STATE DII::HIGAN . .
JENNIFER M. GRANHOLM - DEPARTMENT OF LABOR & ECONOMIC GROWTH . ROBERTW. SWANSON
GOVERNOR AGTING DIRECTOR

LAysING

Analysis of Enrglled House Bill 5323
‘Topie: Definition of Willful and Unfair Conduct
Sponsor: . Representative Huizenpa o
' . Co-Sponsors: Representative Tohooman o .
Committes: House Commerce
(] Senate Economic Development, Small Business & Regulatory Reform
T Date Introduced:  October 18, 2005 '
- Date Enrolled: - March 2, 2006 )
N ‘Date of Analysis:  Revised March 3, 2006

L - '
Position: The Department of Labor & Economic Growth supports the bill,
: Problem/Brickground: - A
) This bill is in response io the case Franchino v. Franchino, by the Michigan Court of Appeals | - .
decided in 2004. The court concluded that there is not a private cause of action when a
shareholder’s employment by the corporation is terminated under willfully unfair and oppressive
conduct by the majority sharcholder, when it does not affect his interest a5 2 shareholder.’ ‘

P Description of Bill: . ]
A : The bill is intended to give the shareholder a cause of action-against the corporation when his
employment by the corporation is terminated by willfully unfair and oppressive conduct on

| behalf of the corporation.

Arpuments For:
i The Court of Appeals in Franchino applied the provision narrowly and ruled that it did not
‘ permit termination of employment to be considered as sharcholder oppression. The amendment
i is intended to authorize consideration of employment actions if the actions disproportionately
affect shareholder interests, suchrasthroughvdenial vshirsholderdistibationsamartermination

oflemployment-to coerce shareholder=aotion.

It expands the rights of the sharcholder, as a sharcholder. Itdstyingto protect this mifiority -
shareholder-from the-majority shareholder, wheie he'is an eifiployée of the ¢orporation, from
being terminated by the willfully unfair and oppressive conduct of the majority shareholder,

Arpuments Against:
: This bill does not actually do what it is meant to do. 1t was meant to solve the situation that was

ot presented in the Franchino case where a minority shareholder, who was an employes of the

: : corpotation, is terminated. They are trying to provide the shareholder with a cause of action, but
the court determined that there was no cause because his interest was not affected “as o
shareholder.” This bill only provides him a cause of action if the willfully unfair and oppressive _

. OFFICE OF POLICY & LEGISLATIVE AFFAIRS
OTTAWA BUILDING » P.O. BOX 30004 » LANSING, MICHIGAN 48009-7504
www.hilchigan.gov » (517) 241-4580

Taub Appx. 308a
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conduct affects his interest as a sharcholder. Ifit’doEsne t*affect‘hlsmterest “as g shareholder?
Higreovillbesno.canse of action.s-

Supportefs: . :
| Business Law Section of the Siate Bar of Michigan ]

Opponents:
The only opposition to.any of the bilis in this package was to House Bill 5322, The Department

of Lubor & Economic Growth opposed Houze Bill 5322, because the problem that the bill was
designad to solve had already been addressed in the expedited fee bills,

Other Pertinent Information; -
This biil is part of a package of bills (House Bllls 5315-23) dcvelopad by the Business Law
Secticn of the State Bar of Michigan as part of a regular review of Michigan’s corporation laws.

‘Thesk reviews occiir roughly at four-year intervals,

Administrative Rules Impact: -
{ There is no administrative rules impact. i |

Fiscnl-lmpéct: .
' |

| There is no fiscal impact.

Taub Appx. 3092
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Andreozzi v. Stony Pofnt Peninsula Ass’n, Not Reported in N.W.2d {2009)

2009 WL 1567359
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION, CHECK
COURT RULES BEFORE CITING.

] UNPUBLISHED
Court of Appeals of Michigan,

Deborah ANDREOQZZI and Clarence
Lorentz, Plaintiffs-Appellants,
v.

STONY POINT PENINSULA ASSOCIATION,
Barbara Orr, Jana Burnette, Steve Williams,
Barclay Stewart, Kathleen B, Loveridge,
Brian Dotson, Nancy Jordan, Don Johnson
and Robert Groulx, Defendants—-Appellees.

Docket No. 281113, | Jume 4, 2009.

West KeySummary '

1 Municipal Corporations
& Powers of cmmctl or other govemmg body

Public Con .
U= Manner of makmg contract .

The board of trusiees of a resort ownel’s
association ,wgs_gnut!ed to enter into a controct
with the majority approval of its members,
pursuant to state statute, Although the bylaws
of the association required a 2/3 wvote to
approve a conlract of over $500, the summer
resort owners corporalion act superseded the
associations bylaws and allowed for majority
approval. M.C.L.A. §§ 450,1231, 455.219.

Monroe Circuit Court; LC No. 05-020288-CZ.

Before: JANSEN, P 1., and METER and FORT HOOD, JJ.

Opinion -

PER CURIAM.

¥} Plaintiffs appeal by right the circuit court's grant of
summary disposition in favor of defendants. We affinn, albeit
for different reasons than those rehed upon by the circuit
court. R - -

This case arises out of plaintiffs' claim that c_!e:fcmc[amsl

improperly levied an assessment to ‘dreage a "canal_on lands
under (ke control of the Stony Point Peninsula Association
{ihe association). Although the Stony Point Peninsula arca
was originally platted in the 1920s, the associstion was
not incorporated until 1963, al which fime amc[es of
incorporation were filed in accordance with the summerresori
owners corporalion act, 1929 PA 137, MCL 455 201 ef seg.

The 1963 articles of incorporation describe lhe purpuse of lhc

Aassocnauon :n lhe fulIowmg manncr .

To acquire or receive by gift, maintain, develop and service
property known as Stony Point Peninsula, Frenchiown
Township, Menroe County, Michigan as per the recorded
plat thereof, or land adjacent thereto, To lease, [or] sell said
1and or portion thereof as shali be approved by a majority of
{the] Members at the Ahnual Meeting. In compliznce with
the provisions of [the summer resori owners corporation
ajct the trustees shall enag!, subject to the approval of the
members[,] general by-laws pertaining to police powers,
control of strects, sanilation, and such other provisions gs
are provided by {the summer resort owners corpuratmn
ajct. : e

Sometime before September 2004, defendams became sware
that the association's canal was in need of dredging. In
early September 2004, defendants issued a writien notice
announcing that the associalion's annual meeting would b
held on October 2, 2004, ard informing the members that
the proposed 2004--2005 annual budget would be considered
at that time. Attached to the notice was a proposed annual
budget, which included a line item labeled “Proposed Canal
Dredge Project” in the amount of $110,600. The proposed
annual budget made clear that, upon approval of the canal-
dredging project by the members, each member would be
responsible for paying a prorated portion of the $110,000
amount.

At the annual meeting, a motion was made to “approve the
canal dredging project for $110,000,” Although the prorated
amount that each member would be required to pay for

WasitinvNext @ 2013 Thomson Reuters. No ciaim to original 11,5, Government Works.
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the project was described in the minutes as ¢ “‘proposed
assessment,” the minutes made clear that the $110,000
expense would be included as a line item in the “capital
improvements portion” of the annual budget. Of the 270 votes
casl on the motion, 153 (56 # percent) were cast in favor
of the canal-dredging project, and 117 (43 # percent) were
cast in opposition lo the canal-dredging project, The motion
was declared fo have carried, and defendents included the
$110,000 cost in the final budget. Defendants entered into a
contract with a dredging company and began collecting sach
member's prorated portion of the $110,000 amount.

Plaintiffs filed suit in the Monroe Circuit Court, alleging that
the canal-dredging expenditure was a “special assessment,”
and that pursuant to the association’s bylaws, it had required
approval by two-thirds of the members and proxics voting
at the apnual meeting. Plaintiffs argued that because the
expenditure had only been approved by 56 # percent of
the members and proxies voting, defendants were without
authority to enter into the canal-dredging contract or to collect
the prorated portions of the $110,000 cost.

*2 The circuil court granted summary disposition in favor
of defendants, concluding that the association's bosrd of
directors had been authorized to enter into the canal-dredging
contract end to charge the association's members for the cost
of the project.

We review de novo a circuit court's decision to grant or deny
summary disposition. Spiek v. Dep't of Transpartarion, 456
Mich. 331, 337. 572 N.W.24 201 (1998). We similarly review
de novo matiers of statutory interpretation, Tofl Nordville
Lid v. Northville Twp., 480 Mich. 6, 10-11,743 N.W.2d 902
{2008), and all other guestions of law, Cowles v. Bank West,
476 Mich. I, 13. 719 N.W.2d 94 (2006).

A

Under the stmmer resorl owners corporation act, a group
of 10 or more property owners may form a summer resott
owners corporation by filing erticles of incorporation, also

known as articles of association,” in sccordance with the

act. MCL 455.201. Upon filing such articles, “the persons so
associating, [and] their successors and assigns, shall become
and be a body politic and corporate, under the name assumed
in their articles ... and shall have and possess all the general
poweis and privileges and be subject to all the liabilitics of a
municipal corporation and become the local governing body.”
MCL 455.204. All property owners holding lands within the
county and “contiguous to the resort community in which the
corporetion is organized” are eligible to becorne members of
the corporation. MCL 455.206.

The general corporale govemance authority of a summer
resorl owners corporation is vested in a board of directors,
also known as a board of trustees. MCL 455.206; MCL
455.209; MCL 455.210, The board has the authority to enact
bylaws, which are “subject to repeal or modification by the
members at any repular or special meeting....” MCL 455.212,
Specificaily, the board may enact bylaws for any of the
following purposes:

To keep all [the corporation's] lands
in good sanitary condition; to preserve
the purity of the water of all streams,
springs, bays or lakes within or
bordering upon said lands; lo protect
all occupants from contagions diseases
and to remove from said lands any and
all persons afflicted with contagions
discases; 1o prevent and prohibit all
forms of vice and immorality; to
prevent and prohibit all disordery
assemblies, disorderly conduct, games
of chance, gaming and disorderly
houses; to regulate billiard and poo}
rooms, bowling alleys, dance hallsand . -
bath houses; to prohibit and abate all
nuisances; to regulate meal markets,
butcher shops and such other places
of business as may become offensive
to the health and comfort of the
members and occupanis of such lands;
to regulate the speed of vehicles over
its streets and alleys and make general
traffic regulations thercon; to prevent
the roaming at large of any dog or
any other animal; to compel persons
occupying any part of said lands
to keep the same in good sanitary
condition and the abutting streets and
highways and sidewalks free from dint

EadR

SeatbaaNext ¢5 2013 Thomson Rauters No clum to onginst U.S. Government Works, : 2
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and obstruction and in good repair.
fMCL 455.212,}

B

*3 The Business Corporation Act, 1972 PA 284, MCL
450.110] er sey., expressly applies to “summer resort
associations™ to the extent that it is not inconsistent with the
specific acts under which those summer resort associations
were formed. MCL 450.1123(1). An entity formed under the
summer resort owners corporations act is statutorily described
as a “corporation” rather than as an “association.” MCL
455.201; MCL 455.204. Therefore, it is nol immediately
apparent whether such an entity is a “summer resort

association” within the meaning of MCL 450, 1123(1). But for -

the reasons set forth below, we conclude that entities formed
under the summer resori owners corporation act do, indeed,
constifute “summer resort associations™ within the meaning
of MCL 450.1123(1). ‘ o

It is the longstanding opinion of the Attomey Generzl 1hat
entities formed under the summer resort owners corporation
act qualify as “summer resorl associations” within the
meaning of MCL 450.1123(1). OAG 1975-1976, No. 5065,
p 734 (December 17, 1976); sece also OAG 2003-20(4,
No. 7164, p-167 (October 7, 2004). While opintons of the
Attorney General are nol binding on this Court, we find the
Attorney General's opinion on this matter persuasive for the
following reasons. See Risk v. Lincoln Charter Twp., 219
Mich.App. 389, 398-399, 760 N.W.2d 516 (2008),

In addition to the summer resort owners corporation act,
Chapter 455 of the Michigen Compiled Laws, entitled
“Summer Resort and Park Associations,” inciudes the
summer resort and park associations act, 1897 PA 230, MCL
435.1 et seq., the summer resort and assembly associations
act, 1889 PA 39, MCL 455.51 ¢f seq., end the suburban
homestead, vitla park, and summer resort associations act,

1887 PA 69, MCL 435.101 er .wq.s Each of these acts
allows individuals to associate under certain circumstances
for the purpose of acquiring, owning, or improving real
property.  Although each of the acts contains ils own
distinet provisions, the four acts also share many similarities.
Sce 2 Cameron, Michigan Real Property Law, § 21.36,
pp 1225-1228. Whereas the summer resorl and assembly

associations acl and the suburban homestead, villa paik, and -

summer resort asgociations act describe the entities formed
thereunder as *‘association{s},” MCL 455.51; MCL 455.101,

the summer resort and park associations act and the summer
resorl owners corporation act describe the entities formed
thoreunder as *corporation[s),” MCL 455.1; MCL 455.201.
Nonetheless, the summer resort and park associafions act
and the summer resort owners corporation act describe the
original incotporators as “the persons associating,” MCL
455.2, end as “the persons so associating,” MCL 455.202.
Moreover, all four acis contain at least one provision that
describes the incorporating document required thereunder
as the “articles of association,” See, e.g, MCL 4535.2;
MCL 455.52; MCL 455.103; MCL 455.202, In light of
the placement of the summer resort owners corporation act
in the overall slatutory scheme, see Tallman v. Dep't of
Naryral Resonrces, 421 Mich. 385, 600, 365 N.W.2d 724
{1984), and the use of the terms “associating" and “articles of
associntion” in the summer resort owners corporation act, we
conclude that entities formed ender the summer resort owners
corporation act do constitute “summer resort associalions”™
within the meaning of MCL 450.1123(1). Accordingly, the
Business Corporation Act applies to swmmer resorl owners
corporations to the cxtent that it is not inconsistent with the
surnmey resort owners corporation act. MCL 450.1123(1).

*4 Although plaintiffs’ amended complaint did not contain
distinct end separalely entitled causes of action, it is apparent

. that plaintiffs altempted to set forth a claim for declaratory
-telief vnder MCR 2:605, and a shareholders oppression claim

‘under MCL:450.1489. We arc not bound by a party's choice

. of labels in the complaint because this would exalt form over

subsience. Jolnsron'v. Livonia, 177 Mich,App. 200, 208, 441
N.W.2d 41 (1989). Instead, we read the pleadings as a whole

-and look beyond the procedural labels to determine the exact

nature of the claims asserted. See MacDonald v. Barkarotto,
161 Mich.App. 542, 547, 411 N.W.,2d 747 (1987).

Plaintiffs requested that the circuit court declare that the cost
of the canal-dredging project way a “special assessment,”
that a two-thirds vote of the association's members had
been required to approve the $110,000 expenditure, and that
because the expenditure had not been approved by two-
thirds of the membership, it was “unauthorized, invalid,
and unenforceable.” We conclude that plaintiffs properly
requested declaratory relief in this regard. “MCR 2.605
provides that a court may declare the rights and logal refations
of an interested pariy seeking a declaratory judgment in a

wastaaNext @ 20613 Thomson Reutars, No clam 1o orlgingt U8, Govarnment Works,

Add.19




Andreozzj v. Stony Point Peninsula Ass'n, Not Reported In N.W.2d {2009)

case of actual controversy within its jurisdiction,” Kircher v,
Ypsilanti, 269 Mich.App. 224, 226, 712 N.W.2d 738 (2005).

The complaint alse made clear that plaintiffs were asserting
a shareholder pppression claim pursuant to MCL 450.1489,
The cavse of action created by MCL 450.1489 is a cause
of action for oppression, running in favor of minority
sharcholders in a closcly held corporation. Estes v, ldea
Engineering & Fabrications, Inc., 250 Mich.App, 270, 278,
649 N.W.2d 84 (2002). Although plaintiffs are members of
a summer resort owners corporation, and are rot in actuality
“shareholder[s]” of a closely held business, they are certainly
similar in many respects to minority shareholders of a closely
held corporation. Specifically, the gravamen of plaintiffs’
complaint was that the association’s controfling members and
. directors had engaged in oppressive conduct by violating
a supermajority voting requirement in the bylaws, and had
thereby trampled upon the voting rights of the minority
members, Similar conduct, if committed within the confines
of & closely held business corporation, would likely give rise
to a cense of action for oppression under MCL 450,1489.
See Franchino v. Franchino, 263 Mich.App. 172, 184-186,
687 N.W.2d 620 (2004) (observing that MCL 450,1489
protects the interests of a shareholder “as a shareholder”
and that “[sJharcholder’s rights are typically considered to
incfude voting at sharcholder's meetings, electing directors,
adopting bylaws, amending charfers, examining the corporate
books, and receiving corporate dividends™). As we explained
more fully in seclion III{B), supre, the Business Corporation
Act applies to summer resort owners corporations lo the
extent that it is not inconsistent with the summer resort
owners corporation act. Therefore, even though plaintiffs
are not technically sharcholders of a closely held business
corporation, we conclude that they were entitled to sue for

oppression-like conduct pursuant to MCL 450.1489.% See
MCL 450.1123(1}.

v

*5 Plaitiffs argue that the asscciation’s bylaws required
an affirmative two-thirds vote before defendants could ender
into the canal-dredging contract at issue, that only 56 #
percent of the members and proxies voting at the annual
meeting actually approved the contraet and expenditure, and
that defendants therefore engaged in ultra vires conduct by
implementing the canal-dredging project and charging the
members for its cost.

The bylaws of Stony Point Peninsula Association state thal
“{the officers or board of directors shall not enter any
contract or purchase or sell property, real or personal, if the
amount exceeds $500. All purchases in excess thereof must
be approved at the Annual, or a duly called Special Meeting
of the Corporation by a # vole of members snd proxies
present.” The partics do not contest that the board entered into
a contract in excess of $100,000 and that when the motion
was presented at the annual meeting it was supported by less
than two-thirds of the members and proxies voting.

The circuit court concluded that although the bylaws required
a two-thirds vote before the board of directors could approve
a contmact or expenditure exceeding $500, the board was
nonetheless authorized to enter into the contrect at issue
in this case because it had general supervisory power
over the association's property and common areas, and an
accompanying duty to maintain the asseciation's canal. Given
this theorized duty, the circuit court determined that the board
was not required lo abide by the two-thirds requirement in the
bylaws when implementing the canal-dredging project.

We conclude that the board's general duty to meintain

the cansl, to the cxtent that any such duty t:xister!,5
could not overcome the specific supermajority provision in
the association's bylaws, The relevant statutory Janguage
provides that “{i}he board of wrusiees shall have the
management and control of all the business and all the
property, real and personal, of the corporation and shali
represent the corporation, with full power of authority 1o
act for it in all things legal whatsoever, and subject only
to restrictions or limitations imposed by the by-laws of ihe
corporation and any special restriction or limitation imposed

by a vote of the members ... MCL 455.210 (emphasis .

added). While the beginning language of MCL 455.210
indicates that the board has broad power over an association's
property, the latter portion clearly indicates that the power

may be limited by the association's bylaws or a vote of the

membership. In this case, the bylaws, which were adopted
by the association’s members, plainly and clearly limited the
board's power to enter into contracts or expenditures in excess
of $500 by requiring that at least two-thirds of the members
and proxies voting approve such an expenditure. Under MCL
455.210, this duly enacted bylaw provision superceded any
general duty to maintain the canal that the board might have
possessed,

*6 Defendants argue that, irrespactive of whether the board
had a peneral duty to maintain the canal, the two-thirds
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voling provision in the association's bylaws was invalid
under the Business Corporation Act. They contend that,

. under the Business Corporalion Act, 2 supermajority voting

requirement must be contained in the articles of incorporation
rather than in the bylaws. In suppont of this contention,

-defendants cite MCL 450,144 1(2), which provides in relevant

pait:

Other than the election of directors,
if an action is to be 1aken by vote of
the shareholders, it shall be authorized
by a majority of the voles casl by
the holders of shares enttled to vole
on the action, uniess a greater vote is
required in the articies of incorporation
or another section of this act.

But MCL 450.145%, another section of the Business
Corporation Act, belies defendants' argument in this regard.
The final sentence of MCL 455.1455 provides that “[t]he
failure to include [a supermajority voting requirement] in the
articles shall not invalidate any by-lew or agreement which

would otherwise be considered valid.” This provision makes

clear thaf when the bylaws reqmre supermajority approval
for a given acnon, that reqmrement is valid even if it has

not been mcluded In lhf: articles of mcorporatmn, 50 long,

as the bylaw pmwsmn was otherwise properly enacled or
adopted, Indeed, legislative analyses prepared at the time the
final sentence of MCL 455.1455 was added by 1989 PA 121
indicate that the purpose of the sentence was to “[aldd a new
provision te preclnde sny inference that 2 high vote provision
[i]s invalid unless included in the articles.” Senate Legislative
Analysis, Senate Bill 181 (as enrolled), July 24, 1989; see
also Senate Legislative Analysis, Senate Bill 181, April 25,

1989.5 Accordingly, under MCL 450.1455, we conclude that

a supermajority voling requirement contained in the bylaws
is not invalid merely because if is not included in the articles
of incorporation.

We are convinced, however, that the plain language of the
summer resorl owners corporation act is inconsistent with,
end therefore supercedes, the two-thirds voting requirement
in :the association’s bylaws. At the Hme this action was

commenced, MCL 4552197 provided that “[t}he corporation
may assess annual dues and-special assessments against
its members, by a vore of a mgjority thereof” (Emphasis
added). Defendants argue that this statutery language took
precedence over the supermajority provision contained in the
association's bylaws, and that in light of the 56 # percent

approval oblained at the annval meeting, they were entified to
proceed with the canal-dredging project notwithstanding the
bylaw provision. We agree with defendants in this regard.

As noted nbove, a supermajority voting requirement
contained in the bylaws is not invalid merely because it

has not been included in the anicles of incorporation. MCL
450.1455. However, as a general rule, the bylaws may not
contain any provision that is “inconsistent with law...” MCL
450.1231, Under the version of 455,219 in effect at the time,
only a majority vole of the members of a summer resori
owneys corporation was required lo approve the assessment
of annual dues and special assessments. Former MCL
455.219. And the summer resort owners corporation act,
itself, makes no allowence for the placement of supermajority
voling requirements in the articles or bylaws. We conclude
that the supermajority voting requirement contained in the
association’s bylaws was “inconsistent with” the language of
the former MCL 455.219, and that the former MCL 435.219
consequently superceded the inconsistent bylaw provision.

See MCL 450.1231. In other words, only a ma_;onty vote of
the membership was required to approve the canat—dradgmg

_project and collecuun of‘ the related cnsts m lhls case. Former

MCL 455.219.

*_7 li_gairjgiifs :cbntqu .fha( the cost of the dredging project
was a “special assessment,”.In contrast, defendants contend
that because the project cost was included in the association's
annual budget, it was not a “special assessment” but was
merely a part of the “annual dues.” ‘We need not resolve
this dispute. The language of the former 455.219 applied

" equally to both annual dues and special assessments, Thus,

irrespective of whether the prorated an'iounts assessed apainst
the members to pay for the canal- dredgmg project were
r “special assessmenls only a “vole of a
8

“annual dues™

majority” of the members and proxies® was required to
approve the canal-dredging pro_;ect and expenditure. Former
MCL 455.219. :

In sum, the supermajority requirement contained in the
association's bylaws was “inconsistent with law” to the extent
that it imposed a higher vote requirement than was imposed
by MCL 4355.219. See MCL 450.1231, The plain statutory
language of the former MCL 455,219, requiring only “a vote
of s majority” of the membership, superceded the inconsistent

- supermajority requirement contained in the association's

bylaws. Because a majority of the association's members
and proxics voted to approve the canal-dredging project and
expenditure, defondants were authorized to impiement the
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project, to include it in the annual budget, and to charge the

association's members for the cost of the project. ’

Given that defendants were zuthorized to implement the
canal-dredging project and- to charge the association's
members for its cost, see former MCL 455.219, plaintiffs
were not entitled to the declaratory relief they sought in
this case. For the same reasons, we cannot conclude that
defendants’ conduct was “illegal, fraudulent, or willfully
unfair and oppressive” within the wmeaning of MCL
450.1489(1). 1t is axiomatic that we will not reverse if the
circuit court has reached the cormrect result, even if it has done
so for the wrong reasons. Tavior v. Laban, 241 Mich.App.

Vi

In light of our conclusion that defendants were entitled
to implement the canal-dredging project and charge the
association's members for the cost of the project, we need not
determine whether defendants were entitled to govemmental
jmmunity in this case. Nor do we address the alicmative

grounds for affirmance raised by defendants on apptal.

Affirmed. No taxable costs under MCR 7.219, a public
question having been involved.

449, 458, 616 N.W.2d 220 (2000). '

Fooinotes

1
2

10

The individual defendants are or were members of the Steny Peint Peninsula Associstion beard of directors.

The document roquired for the fonmation of a summer resort owners corporation is variously described as the “articles of
incorporation,” MCL 455,201, and as the “srticles of association,” MCL 455.202. However, it is apparcat that the “articles of
incerporation™ described in MCL 435,201 and the “oniicles of associntion™ deseribed in MCL 453.202 are the same document.
Chapter 455 of the Michigan Compiled Laws also contains other statutes that are not relevant to this case.

‘We reject defendants’ sssertion that plaintiffs were required to bring 5 derivative claim on behalfof the corporation rather than a direct
claim in their own right. The complaint made clear that plaintiffs were suing to vindicate their own voting rights 2s minority members
of the assooiation, and not merely 10 cnforce rights that belonged to the association itself, Indeed, s this Court has observed, the
statutory claim created by MCL 450.1489 “is a dircct cause of action, not derivative, and though similar to a common-law sharcholder
equitable action, provides & separate, indepondent, and stanntory basis,...” Exfes, 230 Mich.App. nt 278, 649 N.W.24d 84,

We expressly decline to decide whether such a genersl duty to maintain the associstion's eanol existed under MCL 455,210, We need
not reach this jssue to resolve the present appeal,

We acknowledge that legislative analyses are * *gencrally unpersuasive 100![s] of statutory construction® * because they “ars prepared
by House and Senate staffmembers and do not necessarily represent the views ofany individual legistater.” Kinder Morgan Michigan,
LLC v. City of Juckson, 277 Mich.App. 159, 170, 744 N, W 2d 184 (2007) (citation omitted). Nevertheless, “leglslatwc bill analyses
do have probative value in certain, limited circomstances.” /d.

MCL 455.219 was smended by 2006 PA 44, but still requires “a vote of a majority™ of the members before o summer resort owners
association’s board may assess annual dues or special assessments, MCL 455.219(2).

Members of 8 sunmer resort owners corporation may vote by proxy to approve annual dues or speclal assessmonts ut an armual
meeting. See OAG 1975-1976, No. 5065, p 734 (December 17, 1976).

We note that, as a precondition to the gssessment of annual dues and special assessments, the former MCL 435.219 required approval
by a majority of alf association members rather than by a mere majority of the members end proxies present and voting. Former
455.219; secalso OAG 2003-2004, No. 7164, p 167 {October 7, 2004), However, it appears thot this requirement was satisfied in the
case at bar. The minutes of the annual meeting indicated that although there were only 270 votes cast on the canal-dredging mation,
there were 297 “Towl Eligible Votes,” consisting of “[a)ll votes [of]mlembers in good standing.” As noted previcusly, of the 270
votes actually cast on the motion, 153 ware cast in favor and 117 were cast in opposition. The 153 votes cast in favor of the motion
constituted s majority of the 297 total eligible member vates in existence at the time of the annual meeting.

We have presumed for purposes of this appeel that the Steny Point Peninsula Association's corporate existence did not expire by
Yimitation in 1993, The duration of a surmer resort owners corporation may not exceed 30 years, MCL 4355.202. At the expiration

of the initial 30-<ycar term, a summer resort owners corporation may reifcorporate and rencw its cxistence for one additional 30

year period, MCL 435,281, The Stony Point Peninsula Associstion's original 1963 articles of incorporation provided for a 30—year
corporate existence, In September 1993, the association filed a certificate of amendment to its articles of incorporation, pruviding
that the corporation's existence would be “perpenal” from that time forward, Although a business corporation is authorized to have
a perpetual existencs, MCL 45(.1261(n), a summer resort owners corporation may nof have a perpetnal existence, MCL -155.202.
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Thus, the 1993 amendment, calling for a “perpetual” existence, exceeded the scope of the statute. Nonctheless, because plaintiffs
do not dispute thet the assoriation was authorized to reincorporate and renew its existence, and in the ebsence of any evidence or
o argument to the contrary, we consider the 1993 amendment ns having effectively extended the corporate existence for oneadditional
i 30~year period under MCL 455.281.

; End of Document & 2013 Thomson Reuters. No claim fo origingt U.S. Government Works.
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2011 WL 32009217
Only the Westlaw citation is currently available,

UNFPUBLISHED OPINION. CHECK
COURT RULES BEFORE. CITING.

UNPUBLISHED
Court of Appeals of Michigan,

Igor BERGER, a/k/a Gerald Berger,

Plaintiff/Counter—Defendant

V.
Alla KATZ and Paul KATZ, Defendants/
Counter~Plaintiffs—-Appellants.
Igor Berger, afk/fa Gerald

Berger, Plaintiff-Appellant,

V.
Alla Katz and Paul Katz, Defendants—Appellees.

Docket Nos, 201663, 203880. | July28, 2011,
Wayne Circuit Court; LC No. 07-707413-CZ.
Before: WILDER, P.J., and SAAD and DONOFRIO, J,
Opinien
PER CURIAM.

*1 Phaintiff and defendants are the ownmers of IPAX

Cicanogel, Inc., a corporation tha sells industrial cleaners. !

Plaintiff owns a one-third interesl and defondants topether
own the remaining two-thirds interest in the corporation.
Plaintiff filed this action in 2007, alleging willfully unfair
and oppressive conduct by defendants, as the majority
shareholders, contrary to MCL 450.i489, and alleging
additional common-law claims for breach of fiduciary duty,
breach of contract, end promissory estoppei. Defendants filed
a counterclaim against plaintiff for breach of fiduciary duty.
The common-law claims were tried before a jury, which
awarded plaintiff $22,000 against each defendant for breach
of fiduciary duty. The jury also determined that plaintiff
breached afiduciary duty to defendants, but did not award any
damages for the breach. The tria) court thereafter conducted
a bench trial on plaintiffs statutory claim and found that
defendants violated MCL 450.1489 by engaging in willfully
unfair and oppressive conduct as majority sharcholders. As
a remedy for the violation, the conr prescribed a buyout
procedure whereby one side could purchase the fair value

of the other side’s shares in the corporation. If that was
not possible, the court would appoint a receiver to liquidate
the corporation. The trial court also ordered defendents to
“reimburse the corporation the amount of legal fees and costs
that the corporation paid out for Defendants [sic] willful
misconduct in this case.” In addition, the courl ordered that,
during the inierim, plaintiff was to be paid $2,000 a month
and receive other benefits until the corporation changed hands
or was sold, Afier the trial court entered its final judgment,
plaintiff filed 2 motion for casc evaluation sanctions, The trial
court determined that plaintiff was not entitled to sanclions
and denied the motion. Defendants now appeal as of right
in Docket No. 291663, and plaintiff appeals as of right in
Dacket No, 293880, challenging the denial of case evaluation
senctions. Because the only error established on this record
is the trial courl's refusal 10 award plaintiff case cvaluation
sanctions, we affinn the judgments for plaintiff, but reverse
the trial court's order denying case evaluation sanctions and
remand for a determination of sanctions,

This aclion arises from a strained business relationship
between plaintiff and defendants. The parties together
established IPAX Cleanogel, Inc. (“IPAX™), to create and
market environmentally frieadly cleaning producls to various
industries. The parties also formed API, L.L.C. (“API"™), as
2 holding company for the warshouse and manufacturing
facility that it leased to IPAX for its operations. The parties
cooperatively operaied ¥PAX for many ycars, during which
time they equally divided the profits and equally participated
in decisions affecting the company.

In 2006, plaintiff moved lo California and was no longer
involved in the day-to-day operations of the business,
although he claimed that he continued to be involved in
developing business opportunities for the company. Not
long thereafler, defendants stopped making distributions
to plaintiff and stopped consulting with him on matters
involving the company. Plaintiff complained and, following
substantial negotiations, the paries apreed to an interim
arrangement whereby, pending a final agreement, plaintiff
was paid $2,000 a month as advance distributions en profits
from IPAX and $2,000 a2 month as his share of rental income
from API, subject to reconciliation at the end of the year,
The parties were never able to formally resclve their dispute
and they disagreed on the financial condition of the company.,
Defendants eventually stopped making payments fo plaintif,
claiming that the company was losing business and was no
longer profitable. Plaintiff claimed that defendants resorted
to lactics designed to benefil themselves personally and to
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artificially lower the corporation's profits to aveid paying him
his fair share of his one-third interest in the corporation.

L. DIRECTED VERDI] CT AND JUDGMENT
NOTWITHSTANPING THE VERDICT

*2 Defendants first argue that the trial court erred in denying
their trial motion for a dirccled verdict with respect to
plaintiffs breach of fiduciary duty claim, and in denying
their post-trial motion judgment notwithstanding the verdict
("JNOV™). This Court reviews de novo a trial courl’s ruling
on a motion for a directed verdict or INOV. Swiecinshi v. Blue
Cross & Blue Shield of Michigan, 469 Mich, 124, 131; 666
NW2d 186 (2003). This Coad must review the evidence and
all fegitimate inferences arising from the evidence in the light
most favorable to the nonmoving party. The motion should
be granted only if the evidence fails to establish a claim as a
matter of law. Jd, If reasonable minds could differ reparding
the evidence, the issue is for the jury and a directed verdict

or JINOV is improper. McPeak v. McPeak (On Rememrd), 233

Mich.App 483, 490. 593 NW2d 180 (!999)

We dlsagree ‘with defendanls argument that piamtlff could
not prevail on his breach of fiduciary duty claim becanse
plaintiff admnted on cross—exammalmn that he was suing
defendants for amounts that he clmmed were due from
IPAX and APl Allhough plaumff agre that IPAX and
API were d1reclly liable for any corporate dlslnbuuons,

plaintiff's theory of the case was that defendants used
their control ag majonty sharehalders to manipulate the |

corporation's f nancial chdI(lOn and lo divent corporate
profiis to thcmsclves, to either minimize or forcclose the
availability of distributions to plaintiff, Majority shareholders
ina corporanon owe “the utmost good faith in its contiol and
management as to the mmonty and it is the essence of this
trust that it must be so managed so as to produce to each
shareholder, the best possible retum upon his investment.”
Satvaclor v. Connor, 87 Mich.App 664, 675; 276 NW2d 458
(1978), quoting 6 Callaghen's Michigan Civil Jurisprudence
(2d ed), § 166, p. 365. Where the evidence shows that
majority sharcholders improperly diverted corporate funds, a
breach of fiduciary duty of the majority sharcholders can be
found. Solvador, 87 Mich.App at 675-677, The evidente that
defendants cepsed making payments to plaintiff, no longer
sought plaintiff's input on matiers involving the corporation,
and substantially increased their own salaries, at 2 time
when they claimed the corporation was no longer profitable,

supports the trial court’s decision to submit plaintiff's breach
of fiduciary duty claim to the jury.

Defendants also contend thai the jury’s award of $44,000 in
dariages is not consistent with the evidence. The jury rejected
plaintiff's breach of contract claim, thereby indicating that
it did not find an enforceable agreement for defendants to
pay plaintiff’ cither $4,000 a wonth until IPAX was sold,
or for defendants {o pay equal compensation to plaintiff as
long as they alf worked for IPAX, Nonetheless, there is no
reason why the jury could not have found, consistent with
the evidence, that plaintiff was still entitled to his share of
the profits from IPAX, as a sharcholder of the corporation.
There was evidence from which the jury could have found
thet defendants artificially deflaled (he corporation's profits
by paying themselves excessive salaries and other expenses
unrelated to the business, which thereby prevented phintiff
from receiving his fair share of the profits as a shareholder
of the corporation. Even if the jury looked to the evidence
of the parties’ inferim arrangement as a basis for determining
dasmages, thal is not a reason to set aside the jury's verdict,
The evidence showed that the parties had agreed ona figure of

© $4,000 a month while altempling to reach a final agreement,
_The jury properly conld have found that even though the

parties never reached a final agreement, the interim amount
reflected plaintiff's damages for defendants' breach of their
fiduciary duties. Therefore, defendants have not shown that :

: the jury's verdict was not supported by the evidence. - ' :-¢

" 1LADDITUR

*3 Defendants next argue that the trial cour erred by
denying their mofion for additur with respect to their
counterclaim. This Court reviews a trial court's decision on a
motion for additur for an abuse of discretion. Hilf v. Sacka,
256 Mich.App 443, 460; 666 NW2d 282 (2003), “An abuse
of discretion oncurs when the decision resulls in an outcome

. falling outside the range of principled outcomes.” Barnett v.

Hidalgo, 478 Mich, 151, 158; 732 NW2d 472 (2007).

Defendants' counterclaim alleged that pluintiff breached
common-law fiduciary duties as a sharcholder and director
of IPAX when he voluntarily ceased his employment and
moved to California. Defendants also claimed thatihey were
personally damaged when plaintiff incurred corporate debt
for his own personal benefit, and that his actions decreased the
value of the corporalion's stock. The jury found that plaintiff
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breached a fiduciary duty to defendants, but declined to award
damages for the breach.

A trial court is permilted-to grant a new Irial whenever a
party's substantial rights have been materially affected, such
as where the jury's verdict was either clearly or grossly
inadequate or inflienced by passion or prejudice. MCR
2.611{AX1)(c) and (d). If the court finds thal the jury's verdiel
is inadequate, the nonmoving party has the right to accept or
reject a new award in lieu of a new trial. See MCR 2.61 1(E)
(1). “When reviewing a trial court's decision on additur, this
Court must consider whether the jury award was sapported
by the evidence.” Hill, 256 Mich.App at 460. This Court will
uphold a jury's verdict if an interpretation of the evidence
provides a lopical explanation for the jury's findings. Xd. at
461,

Defendants requested additur in the amount of $27,000. They
contended that the evidence showed that plaintiff received
310,000 as an advance on profits for which he was not
entitled, snother $2,000 for a rental payment in January
2008 that he was not entitled to receive, and $15,000 in
unreimbursed personal expenses charged to his corporate
credit card. But contrary to defendants’ assertions, the
evidence of damnages was in dispute. Wilh regard to plaintiff's
credit card cherpes, therc was evidence that defendants also
charged personal expenses to IPAX for which they did
not reimburse the corporation. Thus, the jury could have
found that defendants were not entitied to damages because
defendants incumred similar personal expenses. Further, with
regard to the advances on IPAX's profits and the rental
paymenis, the jury could have found that defendants were
not entitled to damages because they increased their salaries
and generated other corporate expenses to falsely poriray
IPAX ag losing money. If the jury believed that defendants
were misrepresenting IPAX's financial status to avoid paying
plaintiff his share of the profits and rental payments, it could
Thave found that defendants did not suffer any actual demages
related to the value of their stock, thal the stock was more
vajuable than defendants claimed, or that defendants had
similarly benefiled from the corporation. Accordingly, the
trial court did not e in denying defendants’ motion for
additur,

111 MCL 450.1489

*4 Next, defendants argue that the trial court erred in finding
that they violated MCL 450,1489 by engaging in willfully

unfair and oppressive conduct. We review the trial courl's
findings of fact under the clearly erroneous standard. MCR
2.613(C); King v. Siate, 488 Mich. 208, —; — NW2d
~—— (2010). A finding of fact is clearly erroneous when the
reviewing court is left with a definite and firm conviction that
a mistake has been made, Reed v.. Reed, 265 Mich.App 131,
150: 693 N'W2d 825 (2005). The trial court's conclisions of
law are reviewed de novo. Jn re Capuzzi Estate, 410 Mich,
399, 402; 684 NW2d 677 (2004).

MCL. 450.1489 provides, in relevant part:

(1) A sharcholder may bring an action in the circuit court
of the connty in which the principal place of business or
registered office of the corporation is located to csiablish
that the acts of the directors or those in centrol of the
corporation are illegal, frandulent, or willfully unfair and
oppressive to the corporation or to the shareholder....

kK

(3) As used in this section, “willfully unfair and oppressive
conduct™ means a continuing course of conduct or a
significant action or serics of actions that substantially
interferes with the interests of the sharcholder as a
sharcholder. Willfully unfair and oppressive conduct may
include the termination of employmemt or limitations
on employment benefits to the extent that the actions
interfere with disiributions or other shareholder interests
disproportionatcly as to the affected sharcholder. The term
does not include conduct or actions that are permitted by
an agreement, the articles of incorporation, the bylaws, ora
consistently applied written corporate policy or procedure,

The trial court found that defendants enpaged in willfully
unfair and oppressive conduct by (1) the way in which they
eliminated plaintifT's salary and gave themselves mises, (2)
terminating the rental payments to plaintiff thet normally
were made to all three directors, {3) issuing a capital call
when the corporation was doing fairly well, which diluted
plaintifP's stock and shares and forced plaintiff to put hiis own
money into the corporation, and (4) engaging in other less
oppressive actions with the intent lo *squecze Plaintiff out
of the company rather than to give him his fair share of his
investment.”

We disagree with defendants' argument that the trial coust
erred in finding that they engaged in willfully unfair and
oppressive conduct because their conduct was authorized
by the corporation's bylaws. Although the bylaws gave

LR
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defendants the general authority to make business decisions
such as seiting salories, issuing capital calls, or approving
rental payments, that does not mean that defendants were
permitted to act in a manner that was willfuilly unfair
and oppressive to plaintiff, as a minority shareholder. The
exception in MCL 450.1489(3) cannot be read as permitting
willfully unfair and oppressive conduct under the puise of
defendants' general authority to run and manage IPAX. -

*5 Further, the trial court did not clearly err in finding
that defendants’ use of their power as majority sharcholders
to pay themselves higher salaries, while at the same time
claiming that the corporation was nol profitable to justify their
refusal to make any distributions lo plaintiff, supported its

determination that defendanis engaged in wiilfully unfairand
_oppressive conduct. The evidence indicated that defendants’

salaries were 364,000 in 2005, and $70,000 in 2006,
Defendants claimed that the corporation began losing money
in 2006, but their salaries were increased to 586,000 or
$50,000 in 2007. Similarly, at the time of trial in 2008,
defendants were receiving a biweekly salary of $3,500, the
equivalent of an annual salary of $91,000. "

Defendents also-argue that plaintiff was not entitled to
recover his salary or any rental payments he was duc
because those alleped -losses were nol atiributable io his
rights s a sharcholder. However, defendants inappropriately
rely on Franchino v. Franchino, 263 Mich,App 172, 182-

186; 687 NW2d 620.(2004), for the proposition that MCL -

450.1489 does not.allow sharsholders to recover if they are
harmed in a_capacity as an employee or board member,
At the lime. Franchino was decided, MCL 450.1489(3)
did not contain a provision addressing employment-related
benefits to shareholders, MCL 450.1489(3) was amended
by 2006 PA 68, effective March 20, 2006, to add the
provision that “[wlillfully wnfair and oppressive conduct
may include the termination of employment or limitations

‘on employment benefils to the extent that the actions

interfere wilth distributions or other shareholder interests
disproportionately as to the affected sharcholder.” Thus,
MCL 450.1489(3) now allows a minority sharcholder to
claim wilifully unfair and oppressive conduct as a result of
seductions in salary or other employment benefits.

Defendants do not dispute that plaintiff's salary was cut
and that plaintiif's rental payments from IPAX to APl were
stopped. Plaintiff was receiving those payments as n resuit of
his status as a shareholder in this closely-held corporation, as
well as the work he performed on the corporation's behalf,

Yet, despite defendants' claims that IPAX was financially
distressed and losing money, defendants increased their own
safaries. The trial court did not clearly err in finding that
defendants’ conduct was designed to prevent IPAX from
showing a profit that couid be distributed to plainfiff as -
either rent or salary. There was also evidence that defendants
refused to allow plaintiff to parlicipate in corporate decisions
beginning in 2006, Their conduct therefore affected plaintiff's
rights, not only with regard to his ‘employmeni, but also
as a sharsholder to perticipate in decisions affecting the
corporation. Thus, defendants' actions afﬁ:ctcd plamtlﬁ‘s
interests as a sharcholder

Further, the jury's verdict did not preclude the trial court from
finding that defendants violated MCL 450.1489 by refusing
to pay plaintiff his salary or rent. The jury was esked to
decide the limited issue whether thero was an agrecment 1o
pay plaintiff $4,000 2 month. The jury's finding that there
was no contract did not foreclose the trial coutt from finding
that defendants willfully engaged in unfair and oppressive
conduci designed to manipulate [IPAX’s financial records to
foreclose plaintiff's right to distributions as a sharcholder.

*6 For these reasons, we find ne err in the irial court’s
determination-that defendants violated MCL 450.1489 by
engaging in willfully unfair and oppressive condict, - ’

AR TS 3 LT L

IV REMEDIES

" ‘Defendants next challenge the various remedies fashioned

by the trial court to remedy defendants’ violation of MCL
450.1489. Defendants first chalfenge the following buyout
option imposed by the court:

FIRST, the cowt will require the Defendants, Alla and
Paul Kaiz [sic] to value Plaintiff, Mr. Berger's stock, -
and then give Mr. Berger the option of either having his
shares purchased by the Defendants at a set price by the
Defendants, or be able to purchase the Defendants [sic)
sheres at twice the price they set. The Defendants are to
determine the fair value of Mr. Berger's shares within 60
days of this order and then present him with: the aption,

If for whatever reason neither side is able to buy the other
.. side out within 90 days of this order the court orders that
that [sic] a recelver be appointed to lake control of the
company, Cleanogel, Inc. to sell it and all of ils assets.
This also includes APIL, LLC ("APT”), and IPAX China
(*IPAXChina™). )
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Defendants contend that although the trial courl had the
auwthorily te require them to purchase plaintiff's shares of
stock, it Jacked the authority to provide plaintiff with the
option of purchasing defendants' shares. MCL 450.1485(1)
provides, in pertinent part:

(1) A shareholder may bring an aclion in the circuit court
of the county in which the principal place of business or
registered office of the corporation is located to establish
that the acts of the dircctors or those in control of
the eorporation are illegal, fraudulent, or willfully unfair
and oppressive to the corporation or to the shareholder,
if the shareholder establishes grounds for relief, the
circuit court may make an order or grant relief as it
considers appropriate, including, withowt Hmitation, an
order providing for any of the following:

(a) The dissolution and liguidation of the assets and
business of the corporation.

(b) The cancellation or alleration of a provision contained
in the articles of incorporation, en amendment of the
articles of incorporation, or the bylaws of the corporation,

{c) The cencellation, alteration, or injunction against a
resolution or other act of the corporation,

{d) The direction or prohibition of an act of the corporation
or of shareholders, direciors, officers, or other persons
party to the action,

() The purchase of fair valwe of the shares of a
shareholder, either by the corporation or by the officers,
directors, or other shareholders responsible for the
wrongfidl acts.

() An award of damages to the corporation or a
shareholder. An action seeking an award of damages
must be commenced within 3 years after the cause
of action under this section has accrued, or within 2
years afler the shareholder discovers or reasonably should
have discovered the cause of action under this section,
whichever occurs first, [MCL 450.1489(1) {emphasis
added.} ]

*7 Contrary to defendants' argument, MCL 430.1489%(1)
does not limit & buyout option to the pufchase of a prevailing
shareholder's shares, Although that option is permitted by
MCL 450.1489(1)(e), the statute authorizes & trial court to
“make an order or grant relief as it considers eppropriate,

including, without fimitation, an order providing for any of
the following....” MCL 430.14R9(1). Thus, the statuie givesa
trial couri broad discretion in deciding an appropriate remedy,
and those remedies are not limited to those listed in MCL
450.1489(1 Y{a)-{f).

We also find no merit to dafendants' argument that plaintiff's
poor health made it inappropriate for the trial court to provide
plaintiff with the option of purchasing defendants' shares.
Conlrary lo defendants’ assertions, that option did not require
plaintiff to be Involved in the day-to-day operations of the
company. It merely addressed ownership of the corporation.

Defendants also argue that the trial court lacked the suthority
to appoint a receiver for IPAX, because IPAX was not a party
fo this lawsuit. This argument is directed at the following
provision in the trial court's judgment:

If for whatever reason neither side
is able to buy the other side out
within 90 days of this order the
court orders that that [sic]} a receiver
be appointed to take control of the
company, Cleanogel, Inc. to sell it and
all of its assets. This also includes
APl, LLC (“API"), and IPAX China
{"JPAXChina™).

We agree that the trial court could not appoint a receiver for
the corporation without the corpoeration being added a5 » party
to this lawsuit, See Shounevia v. Shouneyia, —- Mich.App
e ——— NW2d {Docket No. 297007, issued January
8, 2011), slip op 3-5. However, the trial court imposed
the receivership option as & contingent remedy, one that

had not yet materialized. The trial court's judgment did not -

purport to actually appoint a receiver, but rather provided
thal appointment of a recefver to liquidate the corporation
would be availoble as a contingent remedy if the buyout
option was not feasible. Thus, it was not necessary to add
IPAX ss a party, because no receiver had yei been appointed.
In the event it becomes necessaty to appoint a receiver,
the corporation can be added as a pariy at that time. See
Shouneyia, skip op at 3—4.

Furthermore, we disagree with defendants' argument that
the contingent remedy of receivership was not factually
eppropriate. The “dissolution and lquidation of the asscls

and business of the corporation” is one of the available:

remedies specified in MCL 450.1489(1)(a). Liquidation

3
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seems especially appropriate in this case given that IPAX is
a closely-held corporation and that all of the sharcholders of
IPAX are parties to this action. Althongh defendants assen
that liquidation is not necessary because IPAX would be able
to continue to operate, lhe evidence showed. that IPAX was
being operated to benefit defendants, who attempied to shut
plaintiff out. The parties thereafier attempted to resolve their
differences through an interim arrangement, but they were
unable to reach a fina] apreement, Without a buyout, it wes not
feasible for IPAX to continue to operate as a poing concem.

*8 Defendants next argue that the trial court erred by
ordering themn “to reimburse the corporation the amount
of legal fees and costs that the corporation paid out for
Defendants [sic] willfut misconduct in this case.” Defendants
contend that this remedy was Improper because the
corporation's bylaws specifically permitied the corporation to
indemnify defendants for their legal expenses. The bylaws
provide that the corporation shall indemnify officers and
directors for any legal expenses incwrred in their capacity
as an officer or director, but further provide that “[iJhe
corporation ; shall not, however, indemnify such director or
officer with respccl to matters as to which he shall be lable
for wilful misconduct in the .performance of his duties as

such director or officer.” The bylaws are consistent with MCL, |

450,156}, whwh prowdas, in peninem part.

TA corpomnon has lhe powar fo
) mdemmijf a person who was or
s’ a pany “or threalenad o
" 'be made a- party to a threatened N
'pendmg, or compleled ncuon. sult or
prcceedmg, whether civil, cnr_nmql ’
adminiéuative, or inveStigalive and
' whelher forma! or informal, other than
"‘ani action by or in the Tight of the
corporation, by reason of the fact
thal he or she is or was a director,
officer, employee, or agent of the
r':or'poration,v .. including attorneys'
fees, ., ifthe person; acted in good faith
and in » manner he or she reasonably
believed to be in or nol opposed to the
best interests of the coiporation or ils
sharcholders.... -

In this case, the jury found that defendants breached their
fiduciary duties 1o plaintiff as 2 minority shareholder, and
the trial count found thai defendants engaged in willfully
unfair and oppressive conduct against plaintiff as a minority

sharcholder. These findings are inconsistent with defendants’
contentions thal they acted in good faith. On the confrary,
they support the trial court's finding of willful misconduct
that precludes indemnification under both the corporation's
bylaws and MCL 450.1361.

We also reject defendants’ argument that (he reimbursement
provision cffectively requires them to pay the cost of their
legal expenses twice, because they previcusly loaned funds
to JPAX that IPAX in turn used lo pay their legal costs
in this action. Although there was evidence that defendants
had loaned funds to IPAX, the evidence did not show
that the loaned funds were used exclusively io pay the
cost of defendants' Jegal expenses. Regardless, o the extent
defendants loaned funds to IPAX, defendants would be
permitied to seek repayment of those loans from IPAX, Thus,
the trial court's judgment does not require defendants fo
effectively pay twice for the cost of their legal expenses.

Defendants also argue that it was improper for the trial
court to enter an -interim order requiring that plaintiff be
paid $2,000 a month and other benefits until IPAX changes
hends or is sold. Defendants contend that the trial court
could not properly order IPAX {o make monthly payments

‘becanse IPAX was not a parly to this case, and further,

- . .because IPAX is insolvent. However, the triat court’s interim
. order-does not impose any . obligation on TPAX-directly,

. +Rather, jt directs that “Plaintiff be:paid $2,000 = month
.. .along with his health insurance and other benefits uniil the

_..-corporation finelly changes hands completely 1o Plaintiff or

... Defendants oruntil the corporation is sold.” Because this case
- concerned the sharcholders' control over the corporation and

all sharcholders in the corporation were pariies to this action,
the trial court's order was not improper. Furthes, the record
does not support defendants’ argument that IPAX is insolvent.
Although defendants testified at trial that IPAX was no longer
profitable, there was also testimony that IPAX held other
assets and real property, including lekefront property. There

- was no testimony thal it was insolvent. Furthes, if IPAX

believes that it is unable to comply with the irial court's order
because of its finencial condition, it can file an appropriate
motion to intervene and seek relief from the trial court's order.

© Y. PLAINTIFF'S DEPOSITION TESTIMONY

*9 Defendants finally argue that the trial court emed in
allowing portions of plaintiff's deposition testimony to be
introduced on redirecl examination. Defendants contend that
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the evidence was inadmissible hearsay, Because defendants
did not raise a hearsay objection in the trial court, this issve
is not preserved. City of Westland v. Okopski. 208 Mich.App
66, 72; 527 NW2d 780 (1994). An unpreserved claim of
evidentiary error is subject to raview for plain ervor affecting
a parly's substantial rights. MRE 103(d); Kern v. Blethen-
Coluni, 240 Mich.App 333, 336; 612 NW2d 838 (2000).

The record discloses that the chalienged testimony was
offered to rebul defendants’ suggestions that plaintiff's trial
testimony was recently fabricaled or the result of improper
influence or motive. MRE 801{d){1){B) expressly provides
that such statements are not hearsay, Accordingly, there was
no plain eiror.

V1. CASE EVALUATION SANCTIONS

In his appeal in Docket No. 293880, plaintiff argues that the
trizl court erred in denying his motion for case evaluation
sanctions. A frial court's decision to grant or deny case
evaluation sanctions is subject to review de novo on appeal.
Elia v, Hazen, 242 Mich.App 374, 376-377: 619 NW2d |
(2000). ‘

Plaintiff/counter-defendant’s claims and defendanis/counter-
plaintiffs counterclaim were submitted to case evaluation
and resulted in a net award of $50,000 in favor
of plaintifffcountier-defendant. Plaintiff/counter-defendant
received an award of $75,000 agsinst defendants/counter-
plaintiffs. Defendanis/counter-plaintiffs received an award
against  plaintifficounter-defendant in (he amount of
$25,000. Plaintifficounter-defendant aceepted the awards and
defendants/counter-plaintiffs rejected them. Plaintiff argues,
and we agree, that the trial court emred by viewing the net
sward of $50,000 as a separate award for cach defendant,
to be measured by the jury's verdict of $22,000 against
cach defendant. The case evaluation pancl's award clearly
indicates that a net $50,000 award encompassed plaintiff's
claims against both defendants. Therefore, it is appropriate
to view the jury's separate verdicts of $22,000 against
each defendant as a tolal verdict of $44,000 for purposes
of dotermining defendants’ liability for cese evaluation

sanctions.~ To avoid liability for case evaluation sanctions,
defendants were required to improve their position by more
than ten percent after adjustment of the jury's verdict. MCR
2.403(0)3). Thus, because the net case evalualion award
was for $50,000, defendants could avoid Hability for ease
eveluation sanctions only if the adjusted verdict was less

than $45,000. Appropriate adjustments include assessable
costs and statotory interest. MCR 2403(0)(3). Plintiff
represented below, and defendants did not dispute, that
statutory interest alone exceeded 33,000, which when added
to the $44,000 jury verdicts, results in an adjusied verdict in
excess of the $45,000 amount necessary to trigger liability for

case evaluation sanctions. Therefore, the trial court erred in

denying plaintiff's motion for case cyaluation sanctions, 3

*10 We musi also nole that counter-plainiiffs did not better
their position. To avoid liability for case evaluation sanctions,
counter-plaintiffs were required to improve their position by
more than ten percent after adjustment of the jury's verdict,
MCR 2.403¢0)(3). They did not, and they were lable for case
evaluation sanctions to counler-defendant as well, Firsl, case
evalvation is mandatory. MCR 2.403{A})(2). The purpose of
mandatory case evaluation is to encourage the parties tosetile,
seltlement being the preferred manner of resolution dispuie,
While the dissent would forego case evaluation sanctions to
plaintiff for failure to object to & unitary award in violation of
MCR 2.403(K)(2), in our view such an applcation works an
injustice and defeats the policy in support of mandalory case
evaluation. Second, the dissent does not accord plaintiff as
the counter-defendant sanctions on the successful completion
of that portion of the litigation and for which there is no
case evaluation award inconsistency. The conclusicn offered
by the dissent results in forfeiture. it is clear that neither
of the partics sought to reform the award, set the award
aside, or sought other intervention by the trial court. To
deprive plaintiff of sanctions as either a plaintiff or counter-
defendant works an injustice that is cured by treating the
failures of the parties to rely on MCR 2A403(KX2) as a
waiver, Treating the parties’ avoidance of MCR 2.403(K)(2)
as a waiver additionally supports the policy of mandatory
case evaluation, -Ac-cord-ingly, we reverse the order denying
case evaluation sanctions and remand for a determination of
sanctions wnder MCR 2.403(0).

Affirmed in pari, reversed in pari, and remanded for further
proceedings consistent with this opinion. Plaintiff, being the
prevailing party, may lax costs pursuant to MCR 7219, We
do not retain jurisdiction,

WILDER, P.J. (dissenting in part).
*10 Irespectfilly dissent from part VI of the Court's opinion
awarding case evaluation sanctions lo plaintiff.
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In this ease, as the majority opinion concedes, the
case evaluation panel disregarded MCR 2.403(K)(2} when
it issued one award for plaintiff's claims against both
defendants. Plaintiff did not object, however, and therefore,
the trial court correctly interpreted the award in accordance
with the court rule, finding that there was a net award
of $50,000 against each defendant. The trial court then
compered these awards to the jury verdict of $22,000 against
each defendant pursuant to MCR 2,403(0)4){z), which
clearly prohibits aggregating an award: “in determining
whether the verdict is more favorable to a party than the
case evaluation, the courl shall consider only the amount
of the evaluation and verdict as to the particular pair of
pariies, rather than the agpregate evaluation or verdict as to
all parties.” (Emphasis added.) When construing a courl rule,
the word “shall” indicates a mandatory provision. Howard v,
Bounwinan, 251 Mich,App 136, 145; 650 NW2d 114 (2002).

*11 Furthermore, in my judgment, consideration of whether
defendants, as counter-plaintiffs, betiered their position is
not warranted. While couris are prohibited from aggregating
mediation awards amongst multiple defendants, courts must
aggregate the awards stemming from claims and counter-
claims amongst porticular pairs of parties. MCR 2.403(0)

(4)a); see also Minority Earth Movers, Inc. v. Walter Toebe

Const. Co., 251 Mich.App 87, 94; 649 NW2d 397 (2002)

(“[M]ediation evaluations on 2 claim and counterclaim are

to be treated a3 a whole for purposes of acceptance or

then, it is inappropriate to view in isolation only one side's
award from a claim or counter-claim. Instead, a court is
required to consider a plaintiff's aggregate award againsi cach
particular defendant. Here, for the reasons stated above, the
mediation panel is considered to have awarded plaintiff a
net amount of $50,000 against Alla Katz. Because the jury
verdict only awarded plaintiff 322,000 against Alla, plaintiff
is not entitled to sanctions against Alla. Likewise, bocause the
mediation panc] awarded plaintiff $50,000 against Paul Kaitz
and the jury only awarded $22,000, plaintiff is not entitled to
sanctions against Paul either, o

Finally, 1 disagree w:lh the maJomy’s conclusion that

defendants waived or forfelled their right to have MCR
2.403(0)(4)(a) enforced because !hey did not object lo the
form of the mediation awerd. As noied earier, ncither
plaintiff nor defendants objected to the mediation award's
form. Any party that fails to make such an objection may not
later seck to view the award contrary to the plain langnage
of MCR. 2.403(0)(4)(a). Cf. Roberts v. Mecosta Co. General
Hosp., 466 Mich, 57, 64-67; 642 NW2d 663 (2002) (the

failure of the defendant in a_medical malpractice case fo

object to the adequacy of the plaintiff's notice of intent did
nol constitule a waiver of the notice’s requircments thal were

- listed in the plain Janguage of the statute). Thus, in my
-Judgment, plaintiff forfeited the ability to have the $50,000

mediation award treated as anything other than 350,000
against each defendant when he failed to object to its form.

EER A T

rejection.”}. Under the applicable case law and court rule,

P

Footnotes . : -

i Throughout the bulk of our opinfon we refer 1 plaimififcounter-defendant merely as “plaintiff,” and defendantsfcounter-plaintiffs
merely as “defendants™ for the sake of efficlency. However, with regard to our discussion of Case Evaluation Sanctions, for the sake
of clarity, where nccessary, we use thelr designations as counter panies.

2 Although MCR Z.403(K)(2) indicates that the case evaluation panel should have issued separate awards for plaintifl's claims against
each defendant, the award that was fsseed cannot be interpreted as separate awards. To the extent the rie was not foflowed, or
defendants desived scparste awards, it was incumbent on them to raise the issuc in an appropriate motion in the trial covrt, Because
they failed to do so, they may not now complain that MCR 2.403K)X2) was not followed.

3 Becausethe jury verdicts, as adjusted, alone esiablish defendants’ iability for case cvaluation sanctions, it is unnecessery to cnnsuder
the effect of the remaining retief awarded by the triat court for defendants’ violation of MCL 450.1489,

1 Because waiver is the “intentional relinquishment or abandonment of a known right™ and the partics appesred to have done nothing

other then fail to object 1o the manner of the mediation award, their actions are more akin to forfeiture, which is merely the fatlure
to object. People v. Carines, 460 Mich, 750, 763 n, 7: 597 NW2d 130 (1999),

End of Document

- 8 2013 Thomson Reuters, No claim 1o original U.S. Government Works,

“eniinaNert 4

22013 Thamdon Huutors Nesolam Lo onginal LS. Government Works.

Add.31




Bromley v. Bromiey, Not Reported in F.Supp_2d {2006)

2006.-WL 2861875
Only the Westlaw citation is currently avaflable.
United States District Court,
E.D. Michigan,
Southern Division.

Joseph C. BROMLEY, Joseph V. Clemente,
and Dean J. Clemente, individually and as
directors of National Semi-Trailer Corp.,

a Michigan corporation; Renee Suchara,
and individual; Omni Ventures, Inc., A
Michigan corporation, and Churchill Trailers,
Ine., a Michigan corporation, Plaintiffs,

V.

Randall BROMLEY, individually and as Trustee
of The Randall Bromley First Amended and
Restated Revocable Living Trust, John Verdon
and Scott Mackey, individually and in their
capacity as officers and directors of National
Semi-Trailer Corp., a Michigan Corporation;
Joseph C. Bromley, II as an officer and direction
of National Semi-Trailer Corp., Defendants.

No.os5-71798. | Sept.
28,2006, | Oct 4, 2006,

Attorneys and Law Firms

Gregory P. DeGraff, Martin J, Leaviil, Paul E. Robinson,
Sullivan & Leavitt, Northville, M1, for Plaintiffs.

Daniel F. Berry, Howard & Howard, Detroil, M1, Mary
C. Dirkes, Matthew B. Woodworth, Howard & Howard,
Bloomfield Hills, M1, for Defendants,

Opinion

OPINION AND ORDER

LAWRENCE P, ZATKOFF, District Judge.

L INTRODUCTION

*1 This matter is presently before the Court upon Plaintiffs’
Motlion for a Preliminary Injunction. The preliminary
injunction hearing was held on September 28, 2006. For the
reasons set forth below, Plaintiffs' motion will be GRANTED.

1L BACKGROUND

Plaintiffs filed their complaint in state court on April 1,
2005, in their individual capacities, and as directors and
sharcholders of National Semi-Triler Corp ("National™).
Plaintiffs all reside in Michigen and National is a Michigan
corporation in the business of leasing semi-imiless for
use in interstate commerce. By their Complaint, Piaintifls
have msserted claims for minority shareholder oppression,
removal of direstors, accounting, inspection of records,
and conspiracy. In essence, Plaintiffs object to a number
of expenses National has incurred on Defendants’ behalf
and object to the way Defendanis are managing National.
Defendants removed the case to federal courl based on
diversity of citizenship. A bench trial is scheduled for May
2007,

In their current motion, Plaintiffs seek to enjoin Defendants
from taking =action pursuant to a number of recent
amendments to National's bylaws, which they claim
Defendanls could use to oppress them as minority
shareholders. Among the objectionable provisions, which
are covered below, are seclions regarding atiendance at
sharcholder’s meetings, proxies, issvance of stock and other
rights in National, dircctors' dutics, ratification of conflicted
transactions, and indemnity.

A. Randall Bremley

Defendant Randal! Bromley, as the Trustee of the Randall
Bromley First Amended and Revocable Living Trust and sole
sharcholder of NST Corp. 1 ("NST™), owns the majority
of the voting stock in National, and is the central figure in
this litigation. Plaintiffs allege that Randall Bromley, as the
majority shareholder and as a director of Nalional, controls
the corporation and the other directors, and hes used his
position for his own personal gain. Plaintiffs contend that
Randail Bromley has been joined in this abuse of power by
the other named Defendants, and a National employee, Rick

Purvis,! who Randall Bromley hired as National's corporate
pilat, '

Essentially, Randall Bromley is National. As the controlling
sharcholder and CEO, he dictates corporate action. Moreover,

the governing documents permit him to act wnilaterally,

with no checks on his power and without nolice to other
sharcholders. For example, National’s bylaws provided that
they could be amended upon the affirmative vole of those
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shareholders holding & majority of the stock entitled o vote,
i.e. Randall Bromley. Further, such action could be taken
without 2 meeling, without prior notice, and without a vote
if all of the shareholders consented, unless a lesser number is
permitted by the articles of incorporation, Mot surprisingly,
National's articles of incorporation only required the consent
of a majority of the shareholders entitled to vote, i.e. Randall
Bromiley, lo waive the meeting, notice, and voting provisions,
In other words, Randall Bromley, as the majority shareholder,
was able to waive all notice, meeting and voting requirements,
and amend National's bylaws as he saw fit. His position as
the majority shareholder made it possible for other corporate
action as well, inclading electing directors and entering into
commercial transactions.

*2 In 1998, National's directors approved a $300,000
base salary for Randall Bromley and cerlain incentives tied
to corporale performance. According to corporate records,
National did not meet the specified level of performance for
the years 2001, 2002, and 2003. However, in May 2005, the
boerd of directors, upon Randall Bromiey's request, ratified
ell corporate salaries for the previous five years, which
allegedly included uneamed bonuses. Another of the salaries
wes that of Rick Purvis, the corporate pilot. Mr. Purvis had
been hired by Randall Bromley, despite having never flown
an atrplane. Further, so.that Mr., Puryis eould fulfill his daties

as the corporate pilot, National paid for his flight training and

pilot's license.

Plaintiffs allege Randall Bromley engaged in numerous
other abuses of his majority and control position. One
area of concern for Plaintiffs involved Randsll Bromley's
personal use of corporate assets, including club memberships,
automobiles, homes, and the corporate jet. Plaintiffs allege
that Randall Bromley used corporate memberships at varions
country clubs and resorts for personal, rather than bustness
purposes, Plaintiffs also questioned Defendants' trips to the
Carribean using the corporate jet, specifically to Iocations
where National did no business. Finally, National leased s
comorate residence in Orlando to Randall Bromley that was
previcusly used solely for business purposes.

Defendants’ questionable conduct aiso allegedly extends to
their other busimesses, As part of jts business, National
operates several branch locations throughout the easiem
United States. Plaintiffs allege that Randall Bromley used
these locations to enter into self-interested tramsaclions,
National'’s lease for its Elenwood, Georgia, branch contained
an option to purchase the property for $775,000, According to

an appraisal, the Jand was worth $910,000. National did not
exercise its option to purchase the fand; however, the property
was eventually purchased by Transland Holdings, LLC

(“Transland”),” which leased the property back to National.
Coincidentally, Mr. Bromley and two other Defendants
own inferests in Transland. A similar transaction invelved
National's Memphis branch, where National passed on an
option to purchase property valued at $775,000 for $325,000,
Again, Transland purchased the underlying property and
leased it back to National. ’

Furthermore, another of National's landlords, NST, of which
Randall Bromley is the sole shareholder, has increased
National's rent at several other branches beyond the consumer
price index contrary to the leases, in one instance raising the
renit by 33%. Additionzlly, Nationzl has made nuinemus loans
to NST, which has carried a balance as high as $900,000.

B. Unpeid Dividends

In 2003, National ceased paying dividends on preferred
stock as & result of debt refinancing. As a condition of
the refinancing, National agreed to refrain from paying
distributions without lender approval. As provided -in
National's articles of incorporation, its preferved stock is the
only class which is entitled to dividends.: At the time of
the refinancing, Plaintiffs were the only sharcholders who

. owned preferred stock. Consequently, Plaintiffs were the only

shareholders impacted by National's failure to pay dividends,
Furthermore, Plaintiffs' allege “that undisclosed dividends
were paid to other shareholders, corporale “books were
misstated to hide misappropriation of corporate assets, and
that Defendants denied Plaintiffs access to corporate records,
Defendants deny these allegations and "have presented
evidence to the contrary.

C, Ejection of Piaintiffs from Nationsal's Board of
Directors

*3 In April 2005, National's board consisted of seven
directors, including Plaintiffs. ARer the lawsuit began,
Randall Bromley, as majority shareholder caused the bylaws
to be amended to decrease the number of directors from seven
ta four, thereby exchuding Plaintiffs. One month afier he
removed Plaintiffs, Randall Bromley proposed that NationaPs
bylaws be amended. Onc of the proposed amendments
increased the number of directors from four back to seven.
As majority sharcholder, Randall Bromley approved these
bylaws in December 20035, and caused the board of directors
to do the same. As a resulf, Randall Bromlay, as majority
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shareholder was then able to elect three directors of his choice
to replace Plaintiffs on the board. :

D. Amended Bylaws

National's bylaws were first adopted in 1989 (1989 bylaws")
and had not been amended since. According o minutes at
the director’s meeting held on Mey 15, 2005, the amendments
were necessary (o conform to the Michigan Business
Corporation Act (“the Act”), and to address subjects not
covered in the 1989 bylaws. Using the procedure discussed
above, Randall Bromley amended National's bylaws.

. The amended bylaws affected Plainliffs in a number of ways.

First, the amended bylaws changed the atiendance policy for
. shareholder’s meetings, requiring in-person attendance only
and preventing Plaintiffs from participating via telephone.
Second, the amended bylaws allow meetings to be adjourned
withont providing notice to persons niot in attendance. Third,
the amended bylaws allow National to notify its sharcholders
of upcoming meelings ten days before the scheduled date,
which is also the same day sharcholders must tender their
proxics to the corporate secretary. Fourlh, as stated above,
the amended bylaws increased the number of directors from
four lo seven, Fifth, the amended bylaws provide that self-
interested transactions by direclors can be ratified by a
vote of disinterested directors or shareholders. Sixth, the
amended bylaws allow National to issue stock as payment for
promises to provide services evidenced by a written contract.
Seventh, the amended bylaws sllow for National to issue
promissory notes as dividends. Bighth, the amended bylaws
allow National's directors to issue options and warrants for
National's stock, Finally, the amended bylaws provide for the
indermmification of parties affiliated with National in the event
of litigation. These changes became effective on December
20, 2005.

IIL. LEGAL STANDARD

Regarding preliminary injunctions, the Sixth Circuit has held
that: ‘

To detenmine whether to grant a preliminary injunction, a
district courl must consider;

{1} the plaintiffs’ likelihood of success on the merils;

(2) whether the plaintiff may suffer iveparable harm
absent the injunction;

(3) whether granting the injunclion will cause substantisl
harm to others; and

(4) the impact of an injunction upon the public interesi.

None of these factors, standing slone, is a prerequisite to
relief; rather, the court shouid bafance them.

*4 dbney v. Amgen, Inc., 443 F.3d 540, 547 {61h Cir.2006)
(citations omilted). These four criteria simply guide the
discretion of the court and are meant to serve as factors to be
balanced, rather than rigid and unbending requirements to be
met in every case, See Jones v. Cty of Monroe, 341 F.3d 474,
476 (6th Cir.2003); Michigan Bell Tel. Co. v. Engler, 257 F.3d
587, 592 {6th Cir.2001). A stronger showing of likelihood
of success is required as the other factors militale sgainst
granting relief, but less likelihood of suceess is required
when they do support granting relief. Performance Unlimited,
Inc. v. Questar Publ'rs, inc., 52 F.3d 1373, 1385-86 (6th
Cir.1995). .

V. ANALYSIS

A. Plaintiffs’ Likelihood of Success on the Merits
Plaintiffs' cause of action is based on several counts. The
crux of Plantiffs' case is count I, alleging Opprcssi;lc conduct
by the majority shareholders under MICH, COMP. LAWS §
450.14389.

1. Minority Opression
The Michigan Business Corporation Act provides that;

{1) A shareholder may bring en aclion in the circuil court
of the county in which the principal place of business or

regisiered office of the corporation is located o establish . |

that the acls of the directors or those in control of
the corporation are illegal, fravdulent, or willfully unfair
and oppressive to the corporation or to the sharcholder.
If the sharcholder cstablishes grounds for relicf, the
circuit court may make an order or grant relief as it
considers appropriate, including, without limitation, an
order providing for any of the following:

{8} The dissolution and lquidelion of the assets- and
business of the corporation.
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(b) The cancellation or alteration of a provision contained
in the articles of incorporation, an amendment of the
articles of incoxporation, or the bylaws of the corporation.

{c) The cancellation, alteration, or injunction against a
resolution or other act of the corporation.

(d) The direction or prohibition of an act of the corporation
or of sharcholders, directors, officers, or other persons
party to the action.

{e) The purchase at fair value of the shares of a shareholder,
either by the corporation or by the officers, directors, or
other sharcholders responsible for the wrongful acts.

LR R N

(3) As used in this section, “willfully unfair and oppressive
conduct” means a continuing course of conduct or a
significant action or series of actions that substantially
interferes with the interests of the sharcholder as a
shareholder. The term does nol include conduet or actions
that are permitted by an agreement, the anicles of
moorporatton the bylaws, ora consmlently applled wmten
cozporate polloy or procedure

MICH. ‘COMP. LAWS § 450.1489.3

Defondants' conduct was “|l!egal fmudulcnt or willfully
unfaiv and oppressive” such that it mlerf'ered with Plaintiffs'
rights as shareholdors Id. The Michlgan court of appeals
clarified the meaning of sharcholder's righls, Stating

“[s]hareholder's rights are typically considered to include
voting at sharcholder’s meetings, electing directors, adopting
bylaws, amending charters, examining the corporate books,
and receiving corporate dividends.” Franchine v.. Franchino,
263 Mich.App. 172, 184 (2004).

*5 Michigan courts have consistently held that the purpose
of § 450.1489 is to protect minority shareholders, particularly

in close corporations, from overreaching and heavy handed

actions by the majorily. Sez Estes v. kiea Enginecring &
Fabrications, 250 Mich.App. 270, 284 (2002) (citing an
amicus brief filed by the Corporation Law Committee of
the Business Law Section of the State Bar of Michigan).
Furthermore, the-provisions of the Act-should be liberally
construed to “give special recognition to the legitimate
needs of close corporations.” MICH. COMP., LAWS §
450.1103. When addressing such claims, the focus is on the
majority’s conduct, rather than the minority's expectations.

Accordingly, to-
succeed ‘on this claim, ‘Plaintiffs mtist denionstiate that =~ Vg.,-,ge; v, Rab;manﬁolel C'o,..'fs

See Franchine, 263 Mich.App. -at 188 (emphasis added).
Finally, “a sharcholder who would be likely to prevail
under this statute is one who presented an ongoing pattern
of oppressive misconduct.” Estes, 250 Mich.App. at 28}
{emphasis added).

The courl in Estes, adopting Judge Hoeksira's
characterization of the relattonship between sharcholders ina
close corporation, recognized a higher standard of fiduciary
duties between majority and minority shareholders. See Estes,
250 Mich. .App. at 281. Judge Hoekstra stated

[Tthe relationship among those in control of a closely
held corporation requires a higher standard of fiduciary
responsibility, a siandard more akin to partnership law.
The Legislamre highlighted this special duty of care in the
language of § 482(1) when it chose the words “illegal,
fraudulent, or willfully unfair and oppressive” o describe
the acts of the defendants.

Id at 281 (mlemal cltauons ommed) Moreover, Michigan
couris have hlsloncally held such sharcholders to a higher
degree of fiduciary duties, stating “[t}he _ltzmr_= requires of the

‘majority the utmost good faith in the control and management
‘of the corporation as to the minority, and it js the assence of
‘this trust, that it must be so managed as to produce to each
",""stockhoidr.r the best possible return upon his mvesment“

'ch 133 138 (I936)

This view is reasonable in ilght of lhe stalutoay dzrectlve
] llberaily oonstme ihc Ac! lo belter serve the unique
needs of closc comoratlons and the distinct siandard of
care the majority owes o the mmoraty provided for in §
450.1489. See Esies, 250 Mich.App. at 278, Therefore, il is
reasonable to conclude that the type of conduct amounting
10 2 breach of fiduciary duties in close corporations is the
type of conduct prohibited by § 450.1489. Examples of
such conduct include investmenis deemed not to be in the i

" corporation's best interest, denying access to corporate books

and records, diverting corporale opportunities and assets to
other entities, removing minority shareholders from positions
in management, refusing fo declare dividends, and diluting
minority equity interests, See 19 AMIUR. 2d Corporarions
§ 2372 (citing cases from numerous jurisdictions), See also |
O'NEAL & THOMPSON'S OPPRESSION OF MINORITY
SHAREHOLDERS AND LLC MEMBERS § 3.11. Itis also
clear that conduct need not be illegal or fraudulent to be
willfully unfair and oppressive under § 450.1489, See Moore
v. Carney, 84 Mich.App. 399 (1978). Thus, actions that may
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be permissible under the Act may nevertheless constiie
willfully unfair and oppressive acts towards the minority.

2. Oppression in the Present Case

*6 The record in the case thus far reveals ample evidence
of unfair and eppressive conduct. In his position as majority
sharcholder, Randali Bromley has caused National to cxpead
cxorbitant amounts of money in transactions to which he had
an interest. Further, Mr. Bromley has superficially ratified
these deals as the majorily sharcholder. Most importantly,
however, Mr. Bromley, making use of National's favorable
goveming documents, cjected Plaintiffs from National's
board of directors and amended National's bylaws afier this
lawsuit began. The substance of the bylaw amendments
sheds light on the merit of Plaintiffs' claims. Particularly
troubling are the amendments relaling to attendance at
shareholder meetings, proxy voling, ratification of conflicted
transaclions, and indemnification of corporate affiliates,
While Defendants maintain thet the amended bylaws simply
track the provisions of the Michigan statute, this is not entirely
correct, and the circumstances surrounding the amendments
look suspiciously like a corporate freeze-oul.

First, requiring in-person attendance at sharcholders
meetings is legal and Defendants claim the change was made
to protect corporate information. See MICH, COMP. LAWS
§ 450.1405, Likewise, the provisions allowing adjourmments
without providing notice is also legal. See MICH. COMP.
LLAWS & 450.1204. Further, Defendants maintain that the
proxy provisions were added to provide guidance on proxy
procedures since the 1989 bylaws did not contain like
provisions. Yet in-person attendante at meetings requires
Plaintiffs to travel from Michigan to Florida on ten days

notice. Therefore, nolice of a sharcholder meeting could be

given on the same day proxy notices would be due with
the corporate secretary. Moreover, Defendants would not
be required 1o give notice of adjoumned meetings to those
persons who did not attend in-person. When read together
and in light of the timing end other circumstances of the

case, the amendments give the appearance that Defendanls

are using their majority and control position to keep Plaintiffs
out of corporate affairs. Individuatly, the amendments are
legal, yet collectively they could be used oppressively. This
substantially affects Plaintiffs' rights as sharcholders.

Second, the amended bylaws make it possible for interested
shareholders to ratify lransactions where a director has a
conflict of interest. While the language appears to be the
same as the statute, the amended bylaw provisien does not

contain the full language of the statutory provision. The
statute allows disinterested shareholders to ratify conflicted
fransactions, See MICH. COMP. LAWS § 450.1545a(3). The
statute provides that “a transaction is authorized, approved, or
ratified if it receives the majority of voles cast by the holders
of shares who did not have an interest in the transaction.”
Jd. (emphasis added). In contrast, the amended bylaws
specifically allow interested shareholders to ratify conflicted
transactions, slating that a conflicted transaction could be
ratified if it is disclosed to "a majority of the sharcholders
(irregardiess [sic] of interest or disinlerest ) entitied to
vote and they anthorize, approve or ratify such contract or
transaction by majority vote or written consent...” Restated
Bylaws 2.1 1{b) {emphasis sdded). Thus, Rendail Bromley, in
his capacity as majority shareholder, could ratify transactions
despite his interest. Accordingly, National's dealings with
Randall Bromley, including his leased home and the leases
with his other corporations, could be easily ratified by
interested shareholders at the minority’s expense.

*7 Third, the amended bylaws would allow the corporation
to indemnify affiliates of the corporation for losses incurred
due 1o lawsuils. The bylaws' definition of affiliate appears
tailored specifically 10 Defendants' other corporations: “An
affiliate shall include ... any entity formed by officers,
employees, Directors, or sharcholders of the Corporation
[National] to own essets leased to the Corporation
{Nationall.” Restated Bylaws 9.01. This provision goes
beyond the statutery indemnification provision in that the
statule does not allow indemnification for persons or entitics
who are not agenis of National. See MICH. COMP. LAWS

§450.1561.

Finally, the amended byiaws increase the number of directors
from four to seven. This amendment appears innocucus
on its own, but in context it is disturbing. Al one lime,
National had seven direcloss, three of whom are Plaintiffs

- in the current action. Following the commencement of this

action, the bylaws were amended to decrease that number
from seven to four, excluding Plaintiffs. Now ths bylaws
have been amended again, according lo Defendsnis to add
three independent business people to the board.. However,
the timing of thiz change in management, combined with
the other amendments to the bylaws, closely resembles

* tactics in a classic freeze-out attempl. Defendants have

removed Plaintiffs from management positions, made it more
difficult for them to exercise rights as sharcholders, siphoned
corporgle assets lo other organizations which they own, and
hindered access to corporate books and information. Afier
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hearing the parties' arguments and reviewing Iheir briefs and
other documents, the Court concludes that Plaintiffs have
demonstrated a strong likelihcod of success on the merits.

B. Irreparable Harm to Plaintiffs Absent an Injunction
Plaintiffs argue that they will be irreparably harmed if an
injunciion is not issbed. Plaintiffs assert they will be harmed
in that the amended bylaws make il possible for Defendanis
io hinder their voting rights, dilute Plaintiffs’ equity interest in
Nattonal and act without regard to their fiduciary duties while
simultancously indemnifying themselves for any esserted
breach.

Defendants respond that Plaintiffs' cfaims of imeparable
harm are purely speculative. Principally, Defendanis argue
that the amended bylaws were duly enacted and comply
with the Michigan Business Corpotation Act. Additionally,
Defendants point out that if any herm was ireparable,
Plaintiffs would not have waited more then six months after
the effective date of' the amended by!aws to seek mjunctwc
refief. :

A party's injury is ‘considered irreparable if it is not
fully compcnsable by money damages. See Pe.rjammm.e
Unlimited, Inc.. 52 F.3d al 1382: Buasicomputer Corp. v,

Scon, 973 F.2d 507, 511 (6th C‘Ir.l99"’) Mere injuries, no .

matter how substantial, in terms of money, nmc, and energy

necessarily expended to comply wnlh an mjunchon are not

enough to shcw lrreparable injury. See Uni!ed Srates v.
Edward Rose & Sons. 384 F.1d 258. 264 (6!11 Cir. 2004)
Likewise, a party’s harm is not fully compensable if the nature
of the loss would make damages difficult to calculate, as is
the case with the loss of goodwill or breach of a covenant
not to compete. See Basicomputer Corp.. 973 F.2d at 511-12,
Conversely, “the possibility that adequale compensalory or
other corrective relief will be available at a Jater date, in the
otdinary course of litigation, weighs heavily against a claim
of irreparable harm.” Michigan- Coalition of Radioactive
Materiad Users, Inc. v. Griepentrog, 945 F.2d 150, 154 {6th
Cir.1991).

*8 A party seeking an injunction must demonstrate more
than an unfounded fear of harm; rather, there must be a
showing that the asserted harm is likely to occur, See 11A
WRIGHT, MILLER & KANE, FEDERAL PRACTICE AND
PROCEDURE § 2948.] (1995). While a patty need not show
that & harm is ceriain to cccur, there must be a showing of a
substantial threat of harm. See id.; Michigon Coualition, 945

F.2d at 153 (stating “the harm alleged must be both certain
and immediate, rather than speculative or theoretical™),

In this cese, Plaintiffs have given numcrous examples
of how Defendants could act to harm them under the
amended bylaws. Notably, Defendants’ actions taken prior
to emending the bylaws, specifically removing Plaintiffs
from National's board of directors, have put Defendants in
a position to oppress Plaintifis and render their invesiments
in National worthless, With no dissenting view on the board
of directors, the amended bylaws would allow Defendants to
severely dilute Plaintiffs' equity interest in National. Based
on counsel's representations at oral argument, Defendants
could issue stock, options, and warrants, at their discretion
and to people of their choosing, leaving Plaintiffs' originat
investment a fraction of its original worth.

This harm cannot be easily calculated, nor could it be
remedied. While it may be possible (o calculate the difference
in value between Plaintiffs' equity now and some value
in the future, the value of Plaintiffs’ loss of ctonirol and

"i.np'ul in the management of National, in which they invested

substantial sums of meney, cannot be appraised. Furthermore,
if Defendants were to issue stocks or other equity interests,
the Court would be required to cancel countless fransactions
wuh potentially innocent third parties and force them to sell

‘back the equity in order to retum Plaintiffs' to the status quo.

This would present an undesirable and vnmanageabls task,

Defendants still argue that Plaintiffs’ fears are speculative.
‘The Court is not persuaded. Based on the record so far, there
is ample evidence justifying Plaintiffs’ concerns. Defendants
also siate that Plaintiffs admitied that no harm is likely while

‘the case is pending before the Courl. However, Defendants

fail to see the significance of their own actions to dale. While
this case was pending, Defendants removed Plaintiffs from
the board -of directors in order to insert friendly members
and amended National's bylaws. If Defendants were willing
{o take such action uader the Courl's supervision, it is not
unlikely that they would be willing to take additionsl adverse
actions against Plaintiffs. Consequently, Plaintiffs’ fearis not
unfounded or mere speculation; rather, it is concrete and an
injunction is proper to prevent fisrther harm to PlainSffs unil
a trial on the merits,

C. Burden on Defendants if Injunctive Relief is Granted

When deciding whether or not to issue an injunclion, the
Court must compare the burden on Plaintiffs if an injunction
is not issued to the burden on Defendant if an injunction is
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issued. See 1A WRIGHT, MILLER & KANE, FEDERAL
PRACTICE AND PROCEDURE § 2948.2. When this
comparison is made, this factor favors Plaintiffs, Defendanis
have not presented any evidence to demonstrate that they will
be significantly burdened if the Court issues an injunction.

*9 Conceivably, Defendants' business could be hermed if
its directors are not permitted 1o act with the full authority
provided by their bylaws. However, the Couri fails fo see
how Defendants will be burdened by conducting busincss
under bylaws they used for sixieen years. Defendants claim
it will be burdensome for corporate officials to become
reacquainted with the 1989 bylaws. This argument lacks
merit. National's directors are sufficiently familiar with the
1989 bylaws, which they used untif December 2005, and are
fully capable of acling under those bylaws until trial in May
2007. Accordingly, the Court finds that Defendants will not
be significantly burdened if an injunction is issued.

D, Impacet of an Injunction upon the Public Interest

The Court must afso consider the impact an injunction may
have on the public interest. By preventing Defendanis from
acting under the amended bylaws, the Court will ensure
that directors and majority shareholders in close corporations

abide by their fiduciary duties to the minority sharcholders, -

On the other hand, the Court should erdinarily not inlerfere
with corporate decision making. Thus, it could be argusd
that the Court should refrain from preliminarily enjoining
corporate directors from acting under properly cnacled
bylaws. This result would facilitate corporate decision
making and thereby promote business and economic interests.

Nevertheless, the balance of the public interest in this case
weighs in favor of Plaintiffs. National is 2 close corporation
and such corporations have received special treatment
under Michigan law. Michigan's public policy discourages
oppressive and unfuir actions in close corporations,
which may be accomplished by technically legal means,
Furthermore, § 450.1489 specifically grants the Courl
authority to intervene in the inner workings of a corporation to
remedy oppressive conduct, Based on the fact that the public
interest favors enforcing fiduciary duties, and the fact that
the Michigan legislature has acted with close corporations
in mind, the public interest weighs in favor of issuing an
injunction,

E. Bond

Plaintiffs contend that the Court should not require a bond in
this case beceuse they have demonsiraled a strong likelihood
of success on the merits, Defendants argue otherwise. Neither
party has made a suggestion as to a bond amounl. The Sixth
Circnit allows the district court discretion on the issue of
bond, See Moltan Co. v. Eagle-Picher Indnstries, 55 F.3d
1171, 1176 (6lh Cir.1995), In light of the Courl's findings
that PlaintifTs have a substantial likelihood of succeeding on
the merits and that Defendants would not be significantly
burdened by the injunction, the Court concludes that a bond
is not necessary in this case.

V. CONCLUSION

Afler hearing the parties' arguments and weighing the
iraditional factors for granting or denying a preliminary
injunction, the Court concludes that Plaintiffs are entitled to
injunctive relief. The Courl is satisfied that Plaintiffs have
shown a strong likelihood of success on the merits and a
sufficient threat of itreparable herm if an injunction is nof
issued. Finally, the Court finds that Defendants will not be
substantially burdened if an injunction is issved and that
the public interest will be served by enjoining further action
under National's amended bylaws. Accordingly, Plaintiffs’
Motion for a Preliminary Injunction is GRANTED. The Court
HEREBY ORDERS that Defendants are hereby enjoined

*10 (i) From requiring sharcholders to appear in-person
al annual or special shareholder's meeting purswant to
Sections 1.01 and 1.02 of the Restated Bylaws,

(if) From adjourning amnual or special sharcholder's
meelings without providing notice to those sharcholders
not in attendance under Section 1,05 of the Restated

Bylaws.

(iif) From requiring proxies fo be tendered to the Corporate
secretary no later than 10 days prior to any annual or
special shareholder's meeting under Section [.10 of the
Restated Bylaws.

{iv) From acting inconsistently with the duties of Direciors
as stated in' MICH. COMP, LAWS § 450.1541 under
Section 2,04 of the Restaled Bylaws, including aclions as
a committee under Section 2.12 of the Restated Bylaws.,

{v) From sutherizing, approving, or ratifying any conlract
or other transaction between the Corporation and one
or more of its directors or any other corporation, fimy,
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association or entity in which one or more of the
directors are directors or officers or are financiglly
interested under Section 2.11 of the Restated Bylaws,
Furthermore, eny such authorization, approval, or
ratification shall be consistent with MICH. COMP.
LAWS § 450.1545z,

{vi) From causing National to issue additional shares of
the common stock of National under Section 4.01 of the

Restated Bylaws.,

(vii) From allowing the CEO of Nalional to contract for the
indebtedness of the Corporation separate from the Board
of Directors under Section 5.02 of lhe Restated Bylaws.

{viii) From causing National to issue promissory notes
as dividends in lieu of cash under Section 7.0% of the

Restated Bylaws.

{ix} From causing Nationa} to issue rights, options end/or
warrants for National's stock under Section 7.03 of the

Restated Bylaws.

{x) From causing Naiion;zl to prq\;ide indennification for
any party inconsistent with MICH. COMP. LAWS §§
450.1561-65 under Section 9.01 of the Restated Bylaws.

This order shall remain in effect until May 31, 2007, or until
further order of the Court. IT IS SO ORDERED

Foolnotes

1 The Court dismissed Plaintiffs' claims ageinst Rick Purvis because the Court facked personel jurisdiction over him.

2 The Court dismissed Plaintiffs* claims against Transland because the Count lacked personal junsdwnun over the company.

3 Section 3 of the statute has been amended 1o include the sentence “Willfully unfairand oppresswc conduct may mclude thetermination

of emp]oyment or jimitations on-employmeént benefits to the éxtent that the actions interfere with distributions or other shmho!der

interests dispruponionately as 10 the affecied shareholder.” MICH. COMP, LAWS § 150 E489{3}

End of Document
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012332-NZ, LC No. 09-010940-NZ.

Before: MURRAY, P.J,, and CAVANAGH and STEPHENS,
1. ' :

Opinion
PER CURIAM.

*1 These eight consolidated appeals arise from three cases
filed in the Wayne Circuit Court that challenge pension fund
investments made by the city of Detroit's General Retirsment
System (LC Nos. 09—010080-NZ and 09-010940-NZ), and
the city’s Police and Fire Retirement System (LC No. 09—

012332-NZ). We affirm in part, reverse in part, and remand
for further proceedings consistent with this opinion.

Four appeals derive from LC No. 09-010080-NZ. In
Docket No., 294515, 11 present and former members of the
Geneml Retirement System's Board of Trustees (the trustee
defendants) appeat as of right a September 2009 circuit
court order denying their motion for summary disposition
premised on governmental immunity. In Docket No. 204537,
the trustee defendants appeal by leave granted a separate
September 2009 order certifying a plaintiff class. In Docket
No. 2945535, the trustee defendants appeal by leave granted
portions of the circuit court’s September 2009 order denying
summary disposition on grounds unrelated to govemmental
immunity. And in Docket No. 294559, Adrian Anderson
and North Point Advisors, L.L.C. (the investment advisor
defendants), two other defendants who advised the General
Retirement System on financial matters, appeal by leave
granted the circuit court's September 2009 order denymg their
motion for summm'y dlsposmon o

.. Two appeals ‘derive from LC No.-09-010940-NZ. In
Docket No. 294543, 16 cumrent “and :former members of
. the General Retirement -System's Board ~éf Trustess (the
_' trustee defendants) appeal as of Fight an October 2009 circuit
gourt order denying their motion -for summary disposition
. premised on governmental immunity, Plaintiffs cross-appeal,
. -challenging the circuit court's dismissal of a breachof contract
claim and refusal to allow amendment of their complaint, In -
.. Docket No, 294729, the trustee defendants-appeal by leave = -
.granted portions of the circuit court’s October 2009 order

denying swmmary dlsposmou unrelated to govcmmental
immunity. : St : .

Lastly, two-of the appeals derive from LC No. 09-012332—
NZ. In Docket No, 294541, 26 current and former members
of the Police and Fire Retirement System's Board of Trustees
(the trustee defendants) appeal as.of right an October 2009
circuit court order denying summary disposition on the
basis of govemmental immunity. Plaintiffs cross-appeal,
challenging the circuit court’s dismissal of » breach of contract
claim and refosal to ailow amendment of their complaint. In
Pocket No. 294728, the trustee defendants appezl by leave
granted portions of the court’s October 2009 order denying
summary disposition inrelated to governmental immunity.
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In LC No. 09-0!0080-NZ, plaintiffs filed an eight-
count second amended complzint against 11 current and
former trustees of the General Refirement Systern and
their investment advisors, Count I alleped that defendants
“repeatedly and flagrantly” violated their fiduciary duties to
participants in the General Retirement System as set forth
in the Public Employee Retirement System Investment Act
(PERSIA), MCL 38.1132 et seg., and that povernmental
immunity did not shield the trustee defendants from their
grossly negligent conrduct. Count II alleged a breach of
common-law fiduciary duties based on “grossly ill-advised
and high risk investments.” Count I, alleged & breach of
common-law fiduciary duties based on the shredding and loss
of Plan-related documents, i.e., “spoliation of evidence.” The
allegations in Count IV, entitled “gross negligence,” included
self-dealing, improper and extravagant travel, and approving
improper investments, Count V averred a claim of *Waste,”
in that defendants “improperly dissipated the Plans' assets.”
Count VI set forth instances of common-law and statutory
conversion committed by the trustee defendants, including
with regard to extravagant, unnecessary, and improper travei.
Count V11 contained a request for “declaratory and injunctive
relief.” And Count VIII alleged that, because of defendants'
gross negligence, the Plan suffered losses bayond normal
market risk and amounted to “unconstitutional diminishment
and/or impairment of accrued financial benefits of the Plan™
in violation of Const 1963, art 9, § 24.

*2 In LC Nos. 09-010940-NZ and 09-012332-NZ,
substantially similar first amended complaints were filed
against 16 corrent and former trustees of the General
Retirement System snd 20 current and former trustees of
the Police and Fire Retiremenl System, respeclively, as
well as the same financial advisors, Count I of the first
amended complaints alleged that defendants' investment
decisions violated their statutory fiduciary responsibilitics
under the PERSIA, MCL 38.1132 et seq. Count I1, captioned
“City of Detroit Ordinnnee,” asserted that Detroit ordinances
“permit[ ] Plaintiffs to bring this civil action for relief against
Defendant-Trustees™ for violating their fiduciary dutics
under the PERSIA. Count I was a negligence claim, Count
IV alieged that the trustee defendants had caused the city
to breach its agreements with pension plan participants, like
plaintiffs. Count V, titled “Breach of Third-Party Contract,”
alleped that plaintiffs were third-party beneficiaries of the
contracts between the investment advisor defendants and
the trustee defendants and plaintiffs were harmed by the
investment advisor defendants’ unreasonable performance.
Count VI averred breaches of common-law fiduciary duties;

Count VII alleged gross negligence; and Count VI sought

“declarstory and injunctive relief.”

1

In Docket Nos, 294355, 294559, 294728, and 294729,
appeals arising from each of the three circuil court actions,
the trustee defendants and the investment advisor defendants
assert that plaintiffs do not have standing to pursuc any of
the claims in their complaints, Defendants sought summary
disposition pursuant fo MCR 2 .116(C)(7), (8), and (10),
but the circuit court relied on subrule (C)(10) in denying
defendants’ motions pertaining to standing. Whether a party
has legal standing to assert a claim constitutes a question of
law that this Court considers de novo, Hellzel v, Helizel, 248
Mich.App 1, 28; 638 NW2d 123 (2001). We also review de
novo a circuit courl's summary disposition rufing. Corfey w.
Detroit Bd of Ed, 470 Mich_ 274, 277, 681 NW2d 342 (2004).

A motion broughl pursuant to MCR 2.116{C)(10} “tests
the factual support of a plaintiff's claim.” Walsh v. Tayplor,
263 Mich.App 618, 621; 689 NW2d 506 (2004). "Summary
disposition is appropriate under MCR 2.116(C){10) ilthere is
no genuine issue regarding any materfal fact and the moving
party is entitled 1o judgment as a matter of law.” West v,
Gen Motors Corp, 469 Mich. 177, 183; 665 NWad 468
(2003}, “In reviewing a motion under MCR 2.116(C)(10},
this Court considers the pleadings, admissions, affidavits, and
other relevant documentary evidence of record in the Jight
most favorable to the nonmoving party to determine whether
any genuine issue of material fact exists to wamrant a trial.™
Waish, 263 Mich.App at 621. “A genuine issue of material
fact exists when the record, giving the benefit of reasonable
doubt to the opposing party, leaves open an issue ypon which
reasonable minds might differ.” Wess, 469 Mich. at 183,

*3 Porsuant to longstanding Michigan jurisprudence on
standing, “a litigant has standing whenever there is a legal
cause of action, Further, whenever a liligant meeis the
requirements of MCR 2.605, it is sufficient to establish
standing to seck a declaratory judgment.” Lansing Sch Ed
Ass'n v. Lansing Bd of Ed, 487 Mich. 349, 372; 792 NW2d
686 (2010),

A. STANDING UNDER THE PERSIA,
LEGAL CAUSE OF ACTION
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1. THE TRUSTEE DEFENDANTS

Defendants initially contend that plaintiffs cannot bring a
private cause of action under the PERSIA because it does not
include a civil enforcement provision.

The PERSIA is analogous to the federal Employee
Retirement Income Security Act, ERISA, 29 USC 1001
et seq. ERISA sets minimum standards for pension plans
offered by private employers, but does not apply to pension
plans established by governmental entities. See 29 USC
1003(0)(1); Bd of Trustees of City of Birmingham Employees’
Retirement Sys v. Comerica Bank, 167 ¥ Supp 2d 793,
798 (ED Mich, 2011). Neither ERISA nor the PERSIA
requires the establishment of pension plans; however, when
a pension plan is established, the PERSIA requires that
certain minimum standards be met. Like ERISA, the PERSIA
requires that fiduciaries of employee pension plans “act
with the same care, skill, prudence, and diligence under
the circumstances then prevailing that a prudent person
facting in a similar capacity and familier with those matters
would use in the conduct of a similar enterprise with similar
aims.” MCL 38.1133(3)(a); sce, alsa, 29 USC 1104(a){1)B).
And the PERSIA requires that fiduciaries give appropriate
consideration to the facts and circumstances relevant to the

particular investment or investment course of action and act ~ _ -

accordingly. MCL 38.1133(3)(d).

ERISA, however, includes 2 civil enforcement provision
which provides that participants and beneficlaries may bring
civil actions to redress violations of the Act, including
violations by fiduciaries. See 29 USC 1109; 29 USC
1132¢a)1) and (1){1). The PERSIA does not include a
civil enforcement provision. But this lack of a specific
civil enforcement provision is consistent with the broad
constitutional -grant of powers of local self-government
enjoyed by municipalities as relates to local governmental
issues like their retirement plans, See, e.g., Bromwwer v
Bronkema, 377 Mich. 616, 649-650; 141 NWwW2d 98 (1966);
Dooley v. City of Detroit, 370 Mich, 194, 212121 W24 724
{1963Y; Davidson v, Hine, 151 Mich. 294, 296; 115 NW 246
(1908).

The city of Detroit is a home rule city pursuant to the Home
Rule City Act, MCL 117.1 e seq. As our Supreme Court
observed in Detroit Police Officers Ass'n v. City of Detroil,
391 Mich. 44, 66; 214 NW2d 803 (1974), the Home Rule
City Act “reflectfs] the position now expressed in Const 1963,

art 7, s 22 that Michigan is a strong home rule state with
basic' local authority.” Specifically, Const 1963, ari 7, § 22,
provides that a city has the power and authority to adopt
a charter, as well as resolutions and ordinances “relating
to its municipal concems, property and government, subject
to the constitution and law.” Accordmgly, subject to the
constitution and law, home rule cities are govemed by their
city chanter. “Retirement plans are a ‘permissible charter
provision® adoptable under the broad grant of authority bound
in [MCL 117.4i and 117.4j] of the Home Rule Cifics Act.”
Deiroit Police Officers Ass'n, 391 Mich, at 66. As our
Supreme Court has held “the entire subject of pensions,
including the manner of proving the right thereto, is subject
to control by the people of the municipality in the sdoption
of their charler.” Kelly v. City of Denroit, 358 Mich. 290,
209; 100 NW2d 269 (1960). That is, “[plension matters ...
in a municipality operating under a home-rule or fecholders'
charter are generally held o be within the exclusive control .
of the municipality.” 7d. at 298 (citation omitied).

*4 The Detroit City Charter provides for retirement plans in
Article 11. In pamcular, Sechon 11-101 prmndes

I. The Cn:y sha[l prowdc, by ordmance for the .
_ establishmentand maintenance of retitgment plan coverage
“for city employes. T .

2. Fmanc:al beneﬁts ansmg on account of semce rendered ‘

in cach ﬁscal year shali be funded dunng that year and that
ﬁmdmg shall not bc uscd for ﬁnancmg \mﬁmdcd accrued_
" labilities. ' '

3. The accrued financial benefits of active and retired city
emp[oyees, being contractual obligations of the clty, shall
in no event be dlmmtshed or nnpaued e

_ Section 11-103 pmv:des that two governing bedies exist
. to administer the city's General Retirement System and the
" Police and Fire Renrement System, S

The Detroit Municipal Code, in Chapter 47, sets forth
provisions related to the retirement system. Aricle 1 sets
forth the common provisions of the retirement syslem and
several provisions cite to the PERSIA as authority. See, c.g.,
Sections 47-1-12 and 47-1-15. Ariicle 4 of Chapter 47 sets
forth miscellaneous provisions of the retirement system, and
includes the following provision which appears to have been
sffective sinee 2001;

Sec, 47—-4—3.-—Enforceﬁmnt; civil action.
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A civil action for relief against any act or practice which
violates the state Jaw, the 1997 Detroit City Charter, 1934
Detroit City Code or the terms of this Plan, may be brought
by:

(1) A Plan participant who is or may become eligible to
receive a benefit;

(2) A beneficiary who is or may become eligible to receive
a benefit;

(3) A Plan fiduciary, including a Trustes;

(4) The Finance Director, on behalf of the City as Plan

Sponsor. !

In this case, plaintiffs, as plan participants or beneficiaries,
alleged that defendant trustees violzted a state law, in
particular their fiduciary duties arising under the PERSIA,
including MCL 38.1133(3){w) and (3)(d). “[Alpplicable
general laws of the state must be read into the charters of
municipal corporations.” Council of City of Saginaw v. Bd
of Trustees of Policemen & Firemen Retirement System of
City of Saginaw, 321 Mich, 641, 647; 32 NW2d 899 (1948).
But it is a tor claim because plaintiffs alleged breach of
duties imposed by law, the PERSIA. Although a municipality
like Detroit has broad authority, that authority is subject
- to statutory limitations, Const 1963, art 7, § 22, including
the governmentai tort lisbility act (GTLA) which provides
that a governmental agency is immune from tort liability
if “engaged in the exercise or discharge of a governmental
function.” MCL 691,1407(1).

A “governmental function” is activity expressly or impliedly
mandated or suthorized by charter or ordinance. MCL
691.1401(0); Maskery v. Univ of Mick. Bd of Regenis, 468
Mich. 609, 613-614; 664 NW2d 165 (2003). The focus is
on the general activity, not the specific conduet involved
at the time of the alleged tort. Tare v.. Grand Rapids, 256
Mich,App 656, 661; 671 NW2d 84 (2003). In this case,
Article 11 of the city chaster provides for the establishment of
two boards of trustzes as governing bodies for administering
the city's retirement plans, Plainiffs' claims arise from the
trustee defendants' alleged acts related to administering the
city's retirement plans, i.e., a governmental function. The
Lepislatare has not specifically authorized a private cause
of action under the PERSIA in avoidance of governmental
immunity. See Lash v, Traverse City, 479 Mich. 180, 194;
735 NW2d 628 (2007). Although the Detroit Municipal Code

may appear to have anthorized such a cause of action, the
city could nol create a cause of action against ilself in
contravention of the broad scope of governmental immunity.
See Mack v. Detroif, 467 Mich. 186, 196; 649 ™Nw2d
47 {2002), Thus, contrary to the cirenit court's conclusion
that Detroit ordinances invested plaintiffs with standing to
challenge investment decisions of the trustee defendants,
nene of the plaintiffs in these cases may pursue a legal cause
of action for the alleged PERSIA violations against the trustee
defendants, See Lansing Sch Ed Ass'n, 437 Mich. at 372,

2, THE INVESTMENT ADVISOR DEFENDANTS -

*5 Defendant Anderson works as the president of defendant
North Point Advisors, 2 private entity, which rendered
services to the relirement systemn. Because -the investment
advisor defendants were not engaged in a “govemmental
function” when they rendered such services, they are not
entitled to the protection of governmental immunity. See
Rambus v. Wayne Co Gen Hosp, 193 Mich.App 268,273; 483
NW2d 455 (1992). As set forth above, the Detroit Municipal
Code authorized plan participants, beneficiaries, fiduciaries,
and the Plan sponsor to bring “[a] civil action forreliefagainst
any sct or practice which violates the state law.” “The framers
of the charler, and the people of the city in its adoption, must
be presumed to have intended that the provision be construed
as it reads.” Kelly, 358 Mich. at 296.

Plaintiffs, as plan participants or beneficiaries, alleged
that the investment advisor defendants violated siate law,
in particular, the PERSIA, Pursuant to the PERSIA,
the investment advisor defendents constitute “investment
fiduciaries,” which MCL 38.1132¢(1){b) defines as including
a person who “[rlenders investment advice for a sysiem for
a fee or other direct or indirect compensation.” Plaintiffs
alleged that the investment advisor defendants violated their
investment fiduciary duties as set forth in MCL 38.1133(3).
Accordingly, a5 the trial court concluded, plaintiffs have
standing to pursue their cawse of actions apgoinst the
investment advisor defendants for violations of the PERSIA.

B. DECLARATORY RELIEF UNDER THE PERSIA

Governmental immunity prohibits plaintiffs from pursuing
tort claims against the trustee defendants, but such immunity
does not prevent the cnforcement of the PERSIA by

- declaratory judgment if the requirements of MCR 2.605 are
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met. See Lansing Sch Ed Ass'n, 487 Mich, at 372; Lash, 479
Mich. at 194-196. According 10 MCR 2,605(A)(1), “fi]n a
case of actual controversy within its jurisdiction, a Mickigan
court of record may declare the rights and other legal relations
of an interested party secking a declaratory judgment, whether
or not other relief is or could be sought or granted.” “An
‘actual controversy’ exists where a declaratory judgment
or decree is necessary to guide a plaintiffs future conduct
in order to preserve his legal rights.” Groves v Dep't of
Corrections, 295 Mich.App 1, 10; 811 NW2d 563 (2011)
(intemal quotation and citation omitted). And the purpose
of a declaratory judgment is “to enable the panies to obtain
adjudication of rights before an actual injury accurs, to settle
a matter before it ripens into a violation of the law or breach
of contract, or to avoid multiplicity of actions by affording
a remedy for declaring in expedient action the rghts and
obligations of all litigants.” Rose v. State Farm Mut Auto Ins
Co, 274 Mich.App 291, 294; 732 NW2d 160 (2006).

In this case, an “actual controversy” does not exist becanse
a declaratory judgment is not necessary to guide plaintiffs'
“fature conduct in order to preserve [their] legal rights.”
Groves, 295 Mich. App at 10. And, because plaintiffs have
alleged actual injury and vm!allons of the law, the ebjectives
of the declaratory judgmem ruIe cannot be met Accordmgly,
plaintiffs do not have standmg to pursue a declaratory
judgment action agamst either the trustee defcndants or the
investment adv:sor defcndants w:th regard to tbeu' PERSIA—
based claims,

C. PLAINTIFFS' STANDING TO BRING
OTHER CLAIMS (LC NO. 09-010080-NZ)

%6 In their complaint, plaintiffs also alleged that the tustee
defendants breached their common-law fiduciary duties.
It is clear that a fiduciary relationship existed between
plaintiffs as plan participants or beneficiaries and the trustee
defendants. See Jn re Karmey Estate, 468 Mich. 68, 75 n2;
658 NW2d 796 (2003), quoting Black's Law Dictionary {7th
ed). Accordingly, the trusice defendanis had a duty to act
for the benefit of plaintiffs on matters within the scope of
that relationship. /4. *Reliefis granted when such position of
influence has been acquired and abused, or when confidence
has been reposed and betrayed.” Vieencio v. Ramirez, 21}
Mich.App 501, 508; 536 NW2d 280 (1995).

Here, plaintiffs alleged and offered evidence? that the trustee
defendants breached their fiduciary duties in several respects,

..unnecessary and -improper frips .

_thereby.”

including by making improdent and improper investments
causing losses of retirement funds, destroying evidence,
and engaging in self-dealing such as spending finds on

unnecessary and extravagant travel. 3 However, this state
treats a bresch of fiduciary duty claim as a common-law tort.
Miller v. Magline, Inc, 76 Mich.App 284, 313; 256 NW2d
761 (1977). As discussed above, the trustee defendants are
entitled to immunity for tort claims. See MCL 691.1407(1).
But in Count IV of their complaint, plaintiffs atleged that
the trustee defendants were not entitled to immunity becanse
their conduct was grossly negligent. MCL 691.1407(2)(c)
sets forth as a condition of immunity that “conduoet [ ] not
amount to gross negligence that is the proximate cause of the
injury or damage.” Because plaintiffs pleaded in avoidance
of governmental immunity, the circuit court properly denied
the trustee defendants’ metion for summary disposition on
the basis of standing with regard to plaintiffs’ claims that
the trustee defendants violated thelr common-law f' ducmry
duties. ’

We alse conclude that plaintiffs have standing to assert their
claims of common-law and statetory conversion set forth

_in Count VI, legal cawses of action grounded in the trustee

defendants allegedly spending plan funds “on extravagant,
* And plaintiffs possess
standing to assert their claims set forth in Count VIII, that
both the trustee defendants and investment advisor defendants
violated Const 1963, art 9, § 24, which declares: “The accrued

~ .financial benefits of each pension plan and retirement system

of the state and its political subdivisions shall be a contractnal
obligation thereof which shn!l not be dlmlmshed or :mpmred

PRI

D. PLAINTIFFS' STAND]NG_ INLC
NOS. 09-010940-NZ AND 09-612332-NZ

Unlike the plaintiffs in LC No. 09-010080-NZ, plaintiffs
in LC Nos. 09-010940-NZ and 09-012332-NZ did not
submit with their responses to the wustes defendants'
motions for summary disposition an affidavit explaining
how defendants’ course of conduct (poor invesiments, self-
dealing) harmed or placed at risk plaintiffs’ interests in the
retirement system. Nor did plaintiffs aitach any affidavit,
court records, or documentary evidence in admissible form; ~
they attached copies of Detroit Free Press enticles that
reported on excessive travel by some board members and
failed investments. The newspaper articles themselves do not
constitate admissible evidence, Baker v. Gen Motors Corp.
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{Afier Remand), 420 Mich, 463, 512; 363 NW2d 602 (1984),
but the contents of some of the articles might be admissible.
MCR 2.116{G)(5). Even assuming that plaintiffs in LC Nos.
09-010940-NZ and 09-012332-NZ inadequately supported
their summary disposition responses, the trustee defendants’
motions for summary disposition were inappropriate given
the early stage of these litigations,

E. DISCOVERY INCOMPLETE IN ALL
THREE CERCUIT COURT ACTIONS

*7 With respect to all three circuit court actions, a basic,

well-established procedural proposition supported the circuit
court's denial of defendants' motions for summary disposition
contesting plaintiffs’ standing: “[IJncomplete discovery
generally precludes summary disposition, Junless] ... firther
discovery does not stand a fair chance of finding factual
support for the nonmaving party.” Van¥orois v. Burmeister,
262 Mich.App 467, 476-477; 687 NW2d 132 (2004). The
circuit court record in LC No. 09-010080-NZ contains four
voluminous files, but when defendants filed their motions for
summary disposition discovery remained ongoing. Plaintiffs
filed their initisl complaint on April 29, 2609, and the trustee
defendents filed their motion for summary disposition on
July 17, 2009, just 79 days later. The Court in VanVorous,
262 Mich.App at 477, noted that a “party opposing a motion
for sumimary disposition because discovery is not complete
must provide some independent evidence that a factal
dispute exists .” {Internal guotation and citation omitted),
In plaintiffs’ summary disposition response, they appended
many exhibits tending to substantiate the allegations in their
second amended complaint, including an affidavit and other
dacuments tending to suggest that defendants had invested
wnwisely and squandered plan funds. In summary, plaintiffs
in LC No. 09-010080-NZ have presented “some independent
evidence that a factnal dispute exists” in this case, and that
further discovery “stand [s] a fair chance of finding factual
support for the nonmoving party.” VanVorons, 262 Mich.App
at 477, The circuit court thus correctly denied defendants’
motions for summary disposition on the basis that plaintiffs
lacked standing.

In LC Nos. 09-010940-NZ and 09-012332-NZ, sumnmary
disposition likewise was inappropriate because no discovery
had occurred. See VanVorouws, 262 Mich.App at 476—
477, The newspaper articles attached to plaintiffy' surimary
disposition responses in these cases comprise at least some
independent evidence in support of their bad investment and

scli-desling allegations. Jd. at 477. There is a repsonable
likelihood that plaintiffs couid secure some adnrissible
evidence supporting their breach of fiduciary duty and gross
negligence claims, which they had standing to bring. Lansing

Sch Ed Ass'n, 487 Mich. at 372.% The circuit court correctly
denied defendants’ motions for summary disposition on the
basis that plaintiffs lacked standing, even assuming that the
court may have erred in premising its ruling on the Detroit
retirement system ordinances and dismissing the declaratory
relief count of the complaint, See Klooster, 488 Mich. at 313,

F. CONCLUSIONS CONCERNING STANDING

In LC No. 09-010080-NZ, the trustee defendants’ motion for
summary disposition on the basis of standing with regard to
Count I, the alleged PERSIA violations, should have been
granted, and summary disposition of Count VII, the request
for declaratory relief, was properly granted. The lavesiment
advisor defendants’ motion for summary disposition on the
basis of standing with regard to Count 1, the alleged PERSIA
violations, was properly denied. The circuit cournt properly
denied the trustee defendants' and the investment advisor
defendants’ motions for summary disposition on the basis of
standing with regard to (1) Count 11, breach of common-law
fiduciary duties, (2) Count IV, gross negligence, (3) Count VI,
conversion, and (4} Count VIII, the viclation of Const 1963,
art 9, § 24, The court properly dismissed Count II, spoliation,
and Count V, wasle, as separafe counts,

*§ In LC Nos. 09-010940-NZ and 09-012332-NZ, the
trustee defendants’ motion for summary disposition on the
basis of standing with regard to Count I, the alleged
PERSIA violations, should have been granted, and summary
disposition of Count VI, the request for declaratory relief,
was properly granted. The investment advisor defendants’
motion for summary disposition on the basis of standing with
regard o Count I, the alleged PERSIA violations, and Count
11, the ordinances under which plaintiffs sought relief, was
properly denied. The circuit court properly denied defendants’
motions for summary disposition of (1} Count 111, negligence,
{2) Count VI, breach of common-law fiducinry dutles, and (3)
Count ViI, gross negligence. Plaintiffs' inadequately pleaded
breach of contract claims, as set forth in Counts IV and V,
were properly dismissed.

m
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In Docket Nos. 294515, 294541, and 294543, the trustes
defendants in cach circwit court action assert that the circuit
court erred in denying their motions for summary disposition
premised on governmental immunity. The circait court stated
that it denied the motions for summary disposition premised
on governmental immunity under MCL 2.116{(C){7).

Under MCR 2.116(C}7), summary
disposition is proper when a claim
is bamred by immunity granted by
law. To survive such a motion,
the pleintiff must allege facts
justifying the application of an
exception to governmental immunity.
[The reviewing court] consider|s}
all documentary evidence submitted
by the pariies, accepting as e
the contents of the complaint
unless affidavits or other appropriate
documents ~ specifically  contradict
them. [Fane v. Detroit Library
Comm'n, 465 Mich. 68, 74; 631 NW2d
678 (2001).]

A. LC NO. D9—0]0080—NZ

Pursuant to MC'L 691 I407(7)(a), “gmss neghgence” i
defined as “conduct so reckless as to demonstrate a substantial

disregard for whether an injury results.” MCL 691.1407(7)

(n). Accepting as truc plaintiffs' allegations in LC No. 09--
D10080-NZ, including that the defendant trustees entered
into multiple “grossly ill-advised and high-risk” pension fund
investments with litile investigation and contrary to the advice
of most investment consultants, as wel as spent pension funds
on numerous upnecessary and extravagant trips, a reasonable
inference arises that the trustee defendants engaged in
“conduct so reckless as to demonstrate a substantial disregard
for whether” injury resulted to the retivement system. Sce
MCIL. 691.1407(7)(a). The complaint also maintained that
“Defendants’ breaches of duty and gross neglipence are the
proximate cause of the injury.” The trustee defendants did
not submit with their motion any documentary evidence
contradicting the complaint's assertions. Thus, the motion for
summary disposition was properly denicd.

B. LC NOS. 09-010940-NZ AND 99-012332-NZ

In LC Nos. 09-010940-NZ and 09-012332-NZ, the first
amended complaints mentionied the defendant trusiees’ series
of ili-advised and high risk pension fund investments, as well
as their excessive travel that included attending numerous
meelings in California, Chicago, Arizona, Florida, New
York, and Singapore in a six-month period of lime. The
first amended complainis alse contain & gross negligence
count, Coumt VII. The first amended complaints do not as
extensively describe the allegedly reckless conduct as the
second smended complaint does in LC No. 09-010080-
NZ. However, accepling as true the allegations in the first
amended complaints as a whole, they at least mguably
suggest that defendants engaged in “‘conduct so reckless as
to demonstrate a substantial lack of concem for whether an
injury results,” MCL 691.1407(7)(a), nnd that dcfcndants
pmxnmalcly caused the mJuncs alleged

€. DISCOVERY INCOMPLETE

*9  Moreover, Swmmary disposxtlon on the issue of
govemmemal immunity also is unpropal' because dxscove:y

Temaing incomplete in LC No. 09-010080-NZ, and there has

been little to no discovery in LC Nos. 09-010940-NZ and
09-012332-NZ. The circuit court reached the comect result
in denying dcfendanls' motions for summary disposition
based on govcnu‘nentnl 1mmumty However, we caufion that
bad investment decisions as determmed in hlndmght do not |
constitute gross neghgence

v
Lastly, in Docket No. 294537, the trustee defendanis argue
that the circuit court emed in. several respects when it
granted plaintiffs' motion for class certification, For the
reesons discussed above, we reject the trustee defendants* first
contention that the class certification was a mistake because
plaintiffs lacked standing.

The trustee defendants next submit that “the record does not
reveal ,.. whether the trial conrt engaged in any analysis of
whether the prerequisites were met, let alone a sufficient
analysis to satisfy the standard set by” the Michigan Supreme
Court. [Emphasis in original.} -

“Pursuant to MCR 3,501(A)(1), members of a ¢lass may only
sue or be sued as a representative party of all class members if
the prerequisites dictated by the court yule are met.” Henry v.
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Dow Chem Co, 484 Mich, 483, 496; 772 Nwad 301 (2009).
Our Supreme Court elaborated as follows, in Henry, 484
Mich. st 502-504, conceming the quantum of information
that a party seeking class certification must supply 2 circuit
court:

[A] certifying court may not simply “mbber stamp” a
pariy's allegations that the class certification prerequisites
are met. However, the fedemal “rigorous analysis”
requirement doos not necessarily bind state courls.... Given
that MCR 3.501(A) expressly conditions a class action
on satisfaction of the prerequisites, @ party seeking class
certification is required 1o provide the certifying court with
information sufficient to establish that each prerequisite for
class certification in MCR 3.501(A) is in fact satisfied. A
court may base jts decision on the pleadings alone only if
the pleadings set forth sofficient information to satisfy the
court that each prerequisite is in fact met. The averments in
the pleadings of a party seeking class certification are only
sufficient to certify a class if they satisfy the burden on the
party seeking certification 1o prove that the prerequisites
are met, such as in cases where the fhcts necessary to
support this finding are uncontested or admitted by the

opposing party.

If the pleadings are not sufficient, the court must look to
additional information beyond the pleadings to determine
whether class certification i proper. However, when
considering the information provided to support class
certification, courts must not abandon the well-accepted
prohibition against assessing the merits of a party's
underlying claims at this early stage in the proceedings....
i{Shate courts also have broad discretion to determine
whether a class will be certified.... [Emphasis in original.}

*10 In LC No. 09-010080-NZ, plaintiffs’ second amended

complaiot recited 14 paragraphs vnder the heading, “Class
Action Allegations,”" which addressed the class action
prerequisites in MCR 3.501(A){1). Later, plaintiffs filed a
motion and brief seeking class certification in which they
swmmarized the facts underlying the claims of the entire
proposed clasg, and added specific details to their complaint's
class action allegations, including that:

= approximately 9,000 active members of the Plan were
damaged by defendanis’ conduct,

» the claims of the proposed class members had
“guestions of law snd fact in common,” including
whether defendants “violated their statutory fiduciary

duties established by PERSIA,” “violuted common Jaw
fiduciary duties owed to the Plan and Plan participants,”
and “were negligent for grossly negligent] with respect
to the Plan,”

» “the only individual issue will be that of each individual
Class member's damages,”

« plaintiffs' counsel had “particular end extensive
experience in litigating complex class actions™ and
“[clertifying the Class ... is the superior, if not
only, mechanism by which to proceed” because
“[a}djudication of the legality of Defendants® actions will
determine most .. liability issues for all Class members,”

« the class members' best interests weighed in favor of
certifying the proposed class,

+ the proposed class’ claim for declaratory and injunctive
relief “weigh[ed] heavily in favor of class certification,”

» the case did not present any disparate issues that might
render the class action unmanageable,

+ certification “will bring finality to the litigation on this
issue and it will avoid additional litigation by other
members of the plaintiff Class,” and

» in light of the relatively small damages suffered by
individual ¢lass members, the present case was well-
suited “to the class action procedoral device, because
Class members may be precluded from pursning their
rights individually, due to the economics of doing s0.”

On September 23, 2009, the circuit court eniered an
order granting the motion for class ceriification, The order

provides:

Piaintifffs) having filed 2 Motion for Clasg Certification;
Defendants having opposed Plaintiffs' Motion for Clnss
Certification; the Court having reviewed all of the Briefs
and supporting material submitted [emphasis added], and
having heard oral argument of counsel for the Parties; and
being fully advised in the premises:

Y

IT IS ... ORDERED that Plaintiffs' Motion for Class
Certiﬁcationdis GRANTED as this Court is satisfied that:

(a) The class is so numerous that joinder of all members is
impracticable as there are approximately 9,000 members;
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{b) There are questions of law, breach of fiduciary duty,
and gross negligence; or questions of fact, Plaintifis
lost money; common to the members of the class that
predeminate over questions affecting only individual
members; )

*11 {c) The claims or defenses of the representative
parties, as derivative Plaintiffs that lost a percentage of the
Plan money, are typical of the claims or defenses of the

class;

(d} The representative parties have fairly and adequately
asserted the interests of the class; and

(&) The maintenance of the action as a class action will
- be superior {0 other available methods of adjudication in
promoting the convenient administration of justice.

Further, this Court is satisfied:

(a) That this class action is the superior method of
adjndicating because the prosecution of separate actions by
or against individual members of the class could create a
risk of:

i. Inconsistent or yﬁljring_'adjud'_icz;iﬁonsi with respect to
individual members of the class that would confront the

parly opposing the class with incompatible standards of |

conduct; and

ii. Adjudications with respect to individual members of the
class that would asa practical matter be dispositive of the
interests of other members not parties to the adjudications
or substantially impair or impede thefr ability to protect
their interests;

(b} Equitable or declaratory relief might be appropriate
with respect to the class;

{c) The action will be manageable as a class action;

(&) The separate claims of individusl class members are
insufficient to support separate actions;

{e) It is probable that the amount which may be recovered
by the derivative class members justifies a class action; and

(Q_Members-nf the class have a significant interest in
controiling the prosecution and defense of all actions.

The class shall be certified as follows: all active Detroit
employee and retiree participants in the Detroit General

Retirement System, and all beneficiaries of a participant in
the Delroit General Retirement System;

¥ ¥ ¥

IT 1S FURTHER ORDERED that the Class shall receive
notice pursvant to MCR 3,501(C)5), and that the Class
Notice will be published in the following newspapers, for
the following time periods: The Detroit Free Press and
The Detroit News, one 5.5 inch—by—5 inch display to run
Monday through Friday for two consecutive weeks and
on two consecutive Sundays, Also, Plaintiffs' counse] shall
receive any responses to the various forms of notice, and
shall promptly inform the Court of any class members who
choose to opt out of this litigation. {Emphasis in original.]

Our review of the record confirms that plaintiffs satisfied

" their obligation “to provide the ceriifying court with

information sufficient to establish that each prerequisite for
class certification in MCR 3.501(A) is in fact satisfied.”
Henry, 484 Mich. at 502. The circuit court considered the
many class action allegations in plaintiffs’. complaint, the

-documentation that plaintiffs submitted to substantiate their

motion for class certification, and the paries' many briefs
pertaining to certification. In light of the complaint's class
action allegations and the evidence plaintiffs appended to
their motion for class certification, which the circuit court
réferenced in deciding the motion, we conclude that (1) the
circuit court's order adequatcly explains that the prerequisites
for class certification existed in this case; (2) the circuit court's
order contains no clearly erroneous findings of fact; and (3)
the circuit court acted within its discretion in cntering the
order certifying the plaintifT class. See Fenry, 484 Mich. at

495496,

*12 Contrary to the trustee defendants’ inadequale notice
arguments, the order granting certification satisfied court
rule notice requirements, “As soon as pmcticable, the court
shall determine how, when, by whom, and to whom the
notice shall be given; the content of the notice; and to
whom the response lo the notice is to be sent.” MCR
3.501(C)(3). The order granling certification makes evident
that notice shall occur (1) by publication (how), a notice
method specifically contemplated in MCR 3.301(C)(4)(b), in
the Detroit Free Press and the Detroit News; (2) "Monday
through Friday for two conseculive weeks and on two
consecutive Sundays™ (when); (3) to “all active Detroit
employes and retiree participants in the Detrolt General
Retirement System, and all beneficiaries of a participant
in the Detroit General Retitement System” (to whom); (4)
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“the Class shall receive notice pursuant to MCR 3.50H{C)
(5),” which sets forth in subrules (a)-(h) mandatory notice
contents {the content of the notice); {5) “Plaintiffs' counsel
shall receive any responses to the various forms of notice,
and shall promptly inform the Court of any class members
who choose to opt out of this litigation” (to whom responses
should be sent); and (6) the trustee defendants do not
contradict plaintiffs' appellate contention that they prepared

the notice. > Although the trustee defendants complain that
the “court did not review nor make any findings with respect
to the sufficiency of the form, substance or manner of class
notice,” the trustee defendants do not mention any specific

Footnotes

information that the court purportedly failed to consider in
formulating the notice, and they do not explain any manner
in which the failure to teke into account the information
could have prejudiced anyone—the poltential class members,
plaintiffs, or defendants. MCR 2.613{A). Accordingly, the
circuit court's erder granting plaintiffs' motion for class
certification is affirmed.

Affirmed in part, reversed in pait, and remanded for further
proceedings consistent with this opinion. We do not retain
jurisdiction.

1 Tn accordance with this provision, for example, the Police and Fire Retirement System and the General Retirement System of the
City of Detroit have brought a civil action as “pension plan[s] and trusifs] established by the Charter and Municipal Code of the City
of Detroit.” Police & Fire Retirement Sys of City of Detroit v. Wetkins, unreported opinion, No, 08-12582 (ED Mich, Sept 30, 2009).

2 The newspaper articles that plaintiffs atteched fo their summary disposition response quafify s hearsay. Boker v. Gen Motors Corp
{After Remand), 420 Mich. 463, 512; 363 NW2d 602 (1984). But the articles may contain at ieast some admissible content. MCR
2.116(3G)(5) (*documentary cvidence offered in support of or in opposition to a motion based on subrule {C){1)-(7) or (10} shall only
be considered to the extent that the content or substance wonld be admissible as evidence ) (emphasis added).

3 We note thot Count TTT (spolintion of evidence and document destruction) and Count 'V {spending funds on unnecessary travel) were
properly dismissed as distinct causes of action by the circuit court,

4 In Docket Nos. 294541 and 294543, plaintiffs in LC Nos, 09-010940-NZ and 09-012332-NZ cress-appeal contesting the circuit

courl's summary dismissal of their breach of contrct counts (Counts IV and V) pursuant to MCR 2.1 16{C)Y8). We affirm the dismissal

because these counis do not reference any specific agreements and consist entirely of conclusory allegations. On remand, plaintiffs

may seek leave to file more spzcific breach of contract counts in amended complaints. See MCR 2.118{A)2).
5 In MCR 3.501{C)(6){a), the Supreme Court placed on the plaintiff the burden of paying for the notice to the class.

End of Document
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2006 WL 3500897
Only the Westlaw citation is earrently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Court of Appeals of Michigan,

Stephen D, FORSBERG, Plaintiff-Appellant,

[ '
FORSBERG FLOWERS, INC, Lon Ann Balding,
and Mark H. Forsberg, Defendants-Appellees,

Docket No. 253762, | Dec. 5, 2006.
Marqueite Circuit Conrt; LC No, 02-039529-NZ.

Before: WHITBECK, CJ, and
SMOLENSKI, 1.

Opinion
PER CURIAM.

*1 Plaintiff appeals as of right an order granting summary

disposition in favor of defendants on his wrongful termination -

claim, ap order denying his request for a jury trial, and
an order granting defendants involuntary dismissal on .his
remaining claims, anslng under MCL 450,1489. We affirmn.

Defendant Forsberg Flowers, Inc. (defendunl corporalmn)
is a Michigan close corporation. Plaintiff is a minority
shareholder of the business. Defendants Mark Forsberg
(defendant Forsberg) and Lou Ann Balding (defendant
Balding) (collectively “defendants™} are also shareholders,
The three arc ‘siblings. Though plaintiffs business
relationship with defendants has generally been marked by
disagreement and discord, this dispute arises most directly
out of a shareholders’ meeting in which plaintiff was
removed from his employment with defendant corporation by
defendants.

Plaintiff first argues the circuit court emed in dismissing
his claim for wrongfil termination. We disagrec. We
review summary disposition rulings de novo. MeClements
v. Ford Motor Cs, 473 Mich. 373, 380: 702 NW2d 166
{2005). Review of a motion for summary disposition under

MURPHY and

MCR 2.1I6(C)HR) assumes the “factual allegations in the
nonmoving party's pleadings sre true and .. [assesses
whether) there is a legally sufficient basis for the claim.”
Sulinas v. Genesys Health Sys, 263 Mich, App 315,317; 688
NW2d 112 (2004). Qur review is limited to the pleadings.
Maiden v. Rozwood, 461 Mich. 109, 119-120: 597NW2d 817
(1999),

“Generally, and under Michigan law by presumption,
employment relationships are terminable at the will of either
party.” Lytle v. Malady (On Rehearing), 458 Mich. 153,
163; 579 NW2d 906 (1998) {opinion of Weaver, 1.), This
presumption may be overcome, Rood v.. Gen Dynoutics Corp,
444 Mich. 107, 117; 507 NW2d 591 (1993), and a plaintiff
alleging wrongful discharge may prove the same (hrough one
of the following: : :

(1) proof of “a contractual provision for a definite term of
employment or a provision ferbidding discharge absent just
causs™; (2) an_express agreement, either writien or oral,
regar@ing]ob security that is ¢lear and unequivocal; or (3) a
contractual proyisidn, implied at law, where an employer's
policies and procedures instill a “legitimate expeciation” of
job security i in the employee [Lytle, supra at 164 (citations
omitted).] :

A twoslep inqiiy is utilized to ‘evaluate a “legitimate
expectation” claim: “The first step is to decide ‘whal,

- if anything, the employer has promised,” and (he second
" requires a determination of whether that promise is

‘reasonably capable of instilling a legitimale expectolion of

just-cause employment,...” " Jd. at 164~ 165 (cllatmn omitted R

and alteration in original).

Upon review of his complaint, we conclude that plaintiff has
faifed to state a claim for wrongful termination cognizable
at jaw, Salinas, supra at 317, Plaintiff does nol allege etther
“a contractual provision for a definite tenm of employment
or a provision forbidding discharge absent just cause™ or
“an express agreement, either writlen or oral, regarding job
security that is clear and unequivocal.™ Lyrle, supra st 164,
The only reference to any such agresment is pleintiffs claim
that he was terminated “in breach of ... [his] employment
contracl,” This allegation, however, does not purport to
establish a “just cause” or “definite term” provision, nor
does it allege a “clear and uneqguivocal” agreement. Id.
Indeed, thig staternen! is nothing more than a conclusory
aflegation thal an employment contract existed, with no
reference lo its specific terms. And it is well-established that
“{¢Jonctusory statements, unsupported by factual allegations,
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are insufficient to state a cause of action.” Churella v. Pioneer
State Mur. [nx. Co.. 258 Mich.App 260, 272: 671 NW2d
125 {2003), citing ETT Ambulance Service Corp. v. Rockjord
Ambulance, Ine., 204 Mich.App 392, 395; 516 NW2d 4938
(1994); see also NuVision, Inc. v. Dunseombe, 163 Mich. App
674, 681; 415 NW2d 234 (1987).

*2  Plaintiffs wrongful temmination claim may be best
characterized as a “legitimale expectation™ claim because,
plaintiff argues on appeal, his slatus as e shareholder, officer
and director of the business afforded him such an expeciation.
But plaintiff does not allege * *whal, if anything, ... [defendant
corporation] has promised,” ™ nor whether and -‘how any
such promises reasonably instilled in him “ ‘a legitimate
expectation of just-cause employment.” " Lytle, supra at
164-165. Moreaver, plaintiff's status as a shareholder and
officer could not, in and of itself, legitimately create such an
expectlation. See Franchinn v, Franching, 263 Mich.App 172,
184; 687 NW2d 620 {2004} (noting that “employment and
board membership are not considered sharcholder rights™);
MCL 450.1535(1) (“An officer elected or appointed by the
board may be removed by the board with or without cause.
An officer elected by the sharcheiders may be removed with
or without cause, only by a vote of the sharcholders....”).
Plsintiff’ thus did not enjoy a legitimate expectation of
employment for a definite term or absent just cause,

I

Plaintiff next argues that the circuit. court erred in denying
his request for a jury trial. We disagree. We review questions
of statutory interpretation de novo. Apar v Foodland
Distributors, 472 Mich. 713, 715; 698 NW2d 875 (2005).
And whether a party is entitled to a jury trial is a constifutional
question we review de novo, Auzaldua v. Band, 457 Mich,
330, 333; 578 NW2d 306 (1998).

A statulory cause of action may or may not grent the right to a
jury trial, depending on legislative design. See id. at 533-550.
We must therefore evaluate whether MCL 450. 1489 afforded
plaintiff a jury tedal right,

MCL 450.1488(1) provides as follows:

A shareholder may bring an action in the circuit courl
of the county in which the principal place of business or
registered office of the corporation is located to establish
that the acts of the directors or those in control of

the corporation are illegal, fraudulent, or wilifully unfair
and oppressive lo the corporation or to the shareholder.
}f the shareholder establishes groumds for relief, the
circuit court may make an order or grant relief as it
congiders appropriate, including, without limitstion, an
order providing for any of the following:

(2) The dissolution and liguidation of the assets and
business of the corporation.

(b) The cancellation or alieration of a provision contained
in the aricles of incorporation, an amendment of the
articles of incorporation, or the bylaws of the corporation,

(c) The cancellation, alteration, or injunction against a
resolution or other act of the corporation.

(d) The direction or prohibition of an act of the corporation
or of sharcholders, dircctors, officers, or other persons
party to the action.

(¢) The purchase at fair value of the shares of a shareholder,
either by the corporation or by the officers, directors, or
other shareholders responsible for the wrongfu! acts,

*3 (f) An award of damages to the corporation or a
sharcholder. An action seeking an award of damages
must be commenced within 3 years afler the canse
of action under this section has sccrued, or within 2
years after the sharcholder discovers or reasonably should
have discovered the cause of action under this section,
whichever otcurs first.

The primary gozal of statulory interpretation is to ascertain
and give cffect to the intent of the Legisiature. Casco Thp
v, Secretary of State, 472 Mich. 566, 571; 701 NW2d 102
{2005). This intent is best discerned from the statulory
langunge. Neal v. Wilkes, 470 Mich. 661, 665; 685 NW2d 648
{2004). *Clear and unambiguous statutory language is given
its plain meaning, and is enforced as writien.” dyar, supra al
716.

In Anzaldua, supra, our Supreme Court addressed whether a
right to a jury trial was guaranteed under sections 3 and 4 of
the Whistleblowers' Protection Act (WPA), MCL 15361 er
seq. Anzaldua, supra at 534, Section 3 provides that

{1 A person who al];ges a violation of this act may bring
a civil action for appropriate injunctive relief, or aciual
damages, or both within 90 days after the occumence of the
alleged violation of this act.
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{2) An action commenced pursnant to subsection (1) may
be brought in the circuit court for the county where
the alleged violation occumed, the county where the
complainant resides, or the county where the person against
whom the civit complaint is filed resides or has his or her
principal place of business,

(3) As used in subsection (1), “damages” means damages
for injury or loss caused by each violation of this act,
including reasonable attomney fees, [MCL 15.363.]

Section 4 provides that,

A court, in rendering a judgment
in an action bronght pursuant - to
- this act, shall order, as the court
considers appropriate, reinstatement
of the employee, the payment of
back wages, full reinstatement of
fringe benefits and seniority rights,
actual damages, or any combinalion
of these remedies. A court may also
:award the complamant allora poruon '
“of the costs of hngauon, mcludmg
* repsonable attorney fees and witness
' fees, if the cort determines that the :
award is appropnale. [MC'L 15. 364]

The Couri observed lhal the WPA did not expmssly indicate
whether actions under its pmwstons were {o be tried by

a judge or jury. “Anzaldia, supra at 535. In evaluaung !he )

relevant pmwsmns, thc Court reasoncd as follows'

iy

Defendams argue that the Legls!alures use of “courl”
rather than “court or jury” is determinative. We disagree.
What is importent in understanding the Legislature's
intent is not that it used the word “court” instead of
“jury,” but, rather, what it provided that the “court”
should do. The Legislature described the court's role in
WPA actions in terms of “rendering a judgment,” not in
terms of “awarding damages,” The expressions are nol
interchangeable; “awarding damages” and “rendering &
judgment” have different meanings.

*4 When a court renders a judgment, it is entering
sn order based on previously decided issues of fact
“Rendering judgment” does not mean the judge is making
a determination of the entitlement of a party to an award of
actual damages. Instead, it is the procedural step the judge
takes after the factfinder hes made that determination.

The difference in the terms is made clear by the statute
itself. The WPA provides that the court is to “sward
attorney fees.” Deciding the entitlement io an award of
attorney fees has traditionally been the job of a judge, nota
jury. Because the act provides thal the courl should award
attomney fees, it is elear that the Legislature intended that a
judge should decide whether a party is entitled (o fees, and
in what amount, [/4. at 536-537 {emphasis in original).]

By its unamb:guous language, we conclude MCL 450.1489
does not prowde for a nght lo a jury trial. Tt does nof direct
before whom an action is to be tred. However, it expressly
indicates that, when a party establishes grounds for relief,
“the circuit courl may make an order or grant ‘relief as it
considers appropnate * MCL 450. 1489(1). This is e direclive
as to what the court “should do.” Anza.’dua. supra 2t 5361t
does not presume, in conirast fo the WPA, that in doing so
the court “is entering an order based .on previously decided
issues of fact.” id. Moreover, five of the snx enumerated
remedies in MCL 450.1489 are equuab!e in nature. See MCL
450,1489(1)(a)-(e); of, Anzaldua, supra ot 541 (dsscussmg
lepal remedy of money damages). While the courtis fikewise

- authorized to award damages MCL 450.!48911](ﬂ, “the
© Tere fact that damagcs are sought is not determmniwc of the ‘
- legalor cqmmble nature of thc aclmn bocausc damagcs may o

be recovered in purcly equ:lable proceedmgs » Anzaldua V.
Bend, 216 Mlch App 561 576 n 4; 550 NWZd 544 (1996),
af?d 457 Mich, 530 (1998) [hereinafter “Anzaldua i
Beeause MCL 450.1489 contemplat at the cire
fashion an order or gram rchef it deams‘appropna'te, 2 Jury
irial right is not embodicd in 'the ¢ slah.lle Lo

Although the inciusion ofa potentlal award of damages under
MCL 450.1489 could be deemed legal in nafure, and thus
within the province of a Jury,seednzaldua supraat 541, such
a conclusion is not consnslcnl with the histery of this statute.
As originally enacted, MCL 450,1489 contained the remedies
enumerated in its current form, including langunge expressly
authorizing an award of damages. See 1983 PA 121, § 489.
The predecessor to MCL 450.1489 was MCL 450.1825, See
1972 PA 284, § 825; see also Estes v, fdea Engineering &
Fuabricating, Ine, 250 Mich.App 270, 284; 649 NW2d 84
(2002). MCL 450,1825 granted circuit courts the power to
take the same actions currently stated snder MCL 450.1489,
except that the courts were not specifically authorized to
award damages. Both statutes empowered circnit courts to
“make orders” or “grant relief” as appropriate. However,
the actions embodied in MCL 450.1825 were traditionally
considered to be equitable in nature. See, e.g., Barnent
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v. International Tennis Corp, 30 Mich.App 396, 403404,
416-417; 263 NW2d 908 (1978). The addition of authority
lo award damages did not change the character of thess
actions, given thal the other provisions remained substantisily
the same. Further, nothing surrounding the enactment of
MCL 450,1489 suggests that the Legislature intended this
anthorization to alter the equitable nature of the action.

*5 Having concluded that MCL 450.1489 does not provide

for a jury trial right, we must still evaluate whether a jury
trial is nonetheless constitationally required. The Michigan
Constitution guarantess that “[t}he right of trial by jury shall
remain, but shall be waived in all civil cases unless demanded
by one of the parties in the manner prescribed by law.” Const
1963, art 1, § 14. This right exists as it has previously become
known to the jurisprudence of Michigan. Phillips v. Mirac,
fnc, 470 Mich. 415, 425: 683 NW2d 174 (2004). That is, to
the extent MCL 450.1489 embodies a legal cause of action
cognizable al common law, the ripht of a jury trial is preserved
for an action under its terms. And this remains despite the
absence of an express grant of a jury triat right under its
provisions.

In Anzaldua 11, supra, this Court addvessed this constitutional
requivement in the context of the WPA. We held that “the
appropriale test for determining whether a right to a jury trial
‘remains' is to examine the nature of the action.” Anzaldua I,
supra at 584. This inquiry involves evaluating "“*whether the
cause of action would have been denominaled as legal at the
time that the 1963 constitution was adapled and, therefore,
whether a party bringing the action would have been accorded
a right to a jury trial.” /d, at 565,

Michigan has long recognized “that a count of equity has
inherent power to decree the dissolution of a corporation
when a case for equitable relief is made out upon traditional
equitable principles,” Levanrt v. Kowal, 350 Mich. 232, 241;
86 NW2d 336 {1957). Similarly, a couri of equity,

has ample power in other ways
[than dissolution] to give relief
for substantially all corporate ills.
It may require an accounting for
misappropriation of funds, secret
profits, and the like. It may resirain
or compe! the corporation and its
officers o lawful conduct, and,
ordinarily, protect the stockholders in
all their rights without dissolution,
[Storr Realty Co v. Orlaff, 262 Mich.

375,381; 247 N'W 698 (1933) (citation
omitted).]

See also Burch v. Norton Hotel Co., 261 Mich, 311, 314-315;
246 NW 131 (1933). In such circumstances, conrts of eqnity
operated as fact-finders, independent of a jury. See Holden v.
Leashler-Cox Land Co., 316 Mich, 478: 253 NW2d 390 (1947);
Turner v, Calumet & Hecla Mining Co., 187 Mich. 238, 251;
153 NW T18 (1915); AMiner v. Belle Isle Ice Co., 93 Mich. 97,
33 NW 218 (1892).

Although MCL 450.1489 did nat exist as a cause of action
prior to 1963, its “nature” is similar to a Iraditional equitable
action. It authorizes sn action for fraudulent or oppressive
conduct visited upon minority shareholders, cf, Turner, supra
at 240-247; Miner, supra at 98-108, and anthorizes various
equitable remedies in the event of such condual, Cf. Turrer,
supra at 250; Miner, supra at 117-118; see also Stoit Realty
Co., supra al 381, Indeed, we recently recopnized that MCL.
450.1489 was '

*6 “added to the Michigan statutes to give & statutory
cause of action to shareholders who arc abused by
controlling persons. The claim vnder section 489 is direct,
not derivative. The statutory cause of action is, of course,
similar to the common law sharcholder equitable action
for dissolution, but is independent of that traditionalfy
limited 2nd unceriain cause of action.” [Estes, supra at 284
(citation omitted).]

Given these similarities, we conclude that an action under
MCL 450.1489 “would have been denominated as™ equitable
when *the 1963 constilulion was adopted.” Anzaldua Il, supra
at 565. Hence, the right to a jury trial does not “remain” under
the Michigan Constitution for this action. Const 1963, art I,
§ 14, Therefore, the trial court did not err when it concluded
that plaintiff had no right to a jury trial,

Ik

Plaintiff next arpues that a 2006 amendment o MCL
450.1489(3), =zeec 2006 PA 6B, § 489, should be applicd
retroactively. We disagree.

Whether 2 statutory amendment should be applied
retroaclively is a question of statutory construction that
this Courl reviews de novo. Frank W. Lynech & Co. w
Flex Technologles, Inc., 463 Mich. 578, 583; 624 NW2d

180 (2001}, In determining whc_ether a statute should be

WastlawNext & 2013 Thomson Reuters, No olaim ta onginal U8, Govemment \Works.

Add.54

el e e L L N BT B R R R R B
‘ . = ,




Forsherg v. Forsherg Flowers, Inc., Not Reported in N.W.2d (2006)

applied retroactively or prospectively, the primary rule is
that legislative intent povems. fd. “Amendments of statutes
are generally presumed lo operate prospeclively unless the
Legislature clearly manifests a contrary intenl.” Tobin v
Providence Hosp.. 244 Mich.App 626, 661; 624 NW1d 548
{2001). However, " ‘statutes which operate in furtherance
of a remedy or mode of procedure and which neither create
new rights nor destroy, enlarge, or diminish existing rights
are generalfy held to oporate refrospectively unless a contrary
legislative intent is manifested.” " Lynch, supra al 584,
quoting Franks v. White Pine Copper Division, 422 Mich.
636, 672; 375 NW2d 715 (1985). .

At the time of the bench trhdal, MCL 450,1489(3) defined
“willfully unfair and oppressive conduct™ o mean “a
conlinuing course of condue! or a significant action
or series of actions that substantially interferes with
the interests of the sharcholder as a sharcholder.” In
Franchino, supra at 184-186, this Court construed this
definition and determined that, because employment and
membership on the board of directors were not traditionally
considered sharcholder rights, lermination of a sharcholder's
employment or mesnbership on the board could not constitute
conduct that substantially interfered with the interesls of

the sharcholder as a shareholder, In gramting defendants’. .
motion_for involuntary dismissal, the trial coust refied on . MCL 450.1489(3) defined “willfully unfair and oppressive

..conduct” as “'a continuing course of conduct or a significant

Franchino for. the. proposition that plaintiff's termination
from employment conld not support his claim of sharcholder
oppression. However, afler the June 2005 involuntary
dismissal of plaintiff's case, the Legislature amended MCL
450.1489(3) to include the following sentence: “Wilifully
unfair and oppressive conduct may include the termination
of employment or limitations on employment benefits {o the
extent that the actions interfere with distributions or other
shareholder inlerests disproportionately as to the aﬁ‘ccied
shareholder.” 2006 PA 68, §489 - :

*7 There is no Yanguage in 2006 PA 68 that indicates a clear
legislative intent to have the act apply retroactively. Hence,
there is a presumption that the act operates prospectively
only. Tobin, supra at 661. Further, because the amendment
affects defendents’ substantive rights by enlarging the scope
of the conduct that constitutes willfully unfair and oppressive
conduct, it cannol be applied retroactively as a remedial
amendment, Lynch, supra_at 584-586. Therefore, it only
applies prospectively,

v

Finally, plaintiffargues that the circuit court erred in granting
defendants’ motion for involuntary dismissal. We disagree, In
a bench trfal, a defendant may move for involuntary dismissal
at the close of the plaintiffs proofs “on the ground that
on the facts and the law the plaintiff has shown no right
to relisf” MCR 2.504(B)(2). “[A] motion for involuntary
dismissal calls upon the tral judge to exercise his fanction as
a trier of fact, weigh the evidence, pass upon the credibility
of witnesses and select between conflicting inferences.”
Marderosian v. The Stroh Brewery Co., 123 Mich.App 719,
724; 333 NW2d 341 (1983), The evidence is not viewed in
the light most favosable 1o the plaintiff, Jd, Our review of an
involuntary dismissal is de novo, but the courl’s findings of
fact are reviewed for clear exvor. Samuel D, Begola Services,
Ine. v. Wild Bros, 210 Mich. App 636, 639; 334 NW2d 217

{1995).

MCL 450.1489(1) allows a sharcholder to “bring anaction ...
1o establish that the acts of the directors or those in control
of the corporation are illegal, fraudulent, or willfully unfair

and oppressive to the corporation or to the sharcholder.”

As it existed during the “circumstances of this dispute,

action or series of actions that substantially interferes with

the interests of the shareholder as a shareholder.” See 2001

PA 57, § 489, We conclude that the trial cowst did not err
in concluding that plamhﬁ' falle:d to eslabhsh Ihe rcqmsnte

mlsconduct

Plaintiff presented no evidence that defendants’ actions were
illegal or fraudulent. The court found, and the record supports,
that defendant Forsberg's use of corporate resources did not
amount to embezzlement, as various family members enjoyed
similar benefits, including plaintiff. At best, plaintifPs
evidence related to his claim that defendants' condugt was
“wiilfully unfair and oppressive .” Yet the evidence failed to
support such a claim. '

Plaintiff was reguired to demonstrate “a continuing course
of conduct or a significant action or series of actions that
substantially interferefd] with® his interests as a sharcholder.
MCL 450.1489(3). As the trial court found, defendant's
actions did not rise o this level. Both defendanl Forsberg
and plaintiff rcaped personal benefits incident to their
ownership of defendant corporation, including insurance
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benefits, corporale vehicles, gasoline, and various other
pessonal expenses. The court found that defendant Forsberg
enjoyed more personal benefits, but that this was offset
by his financial contributions to defendant corporation.
This conclusion is supporied by the record, namely that
defendant Forsherg loaned thousands of dollars to defendant
corporation as circumstances wartanted, when “cash flow”
problems arose, and then personally assumed the costs
associated with these loans. The court determined that the
personal benefils enjoyed by the parties and their family
were a common occurrence in the operation of defendam
corporation, and the record supports this, There isaccordingly
little reason to suggest that plaintiff's evidence demonstrated
willfully unfzir and oppressive conduct because defendants’
conduct effectively constituted consistently applied corporate
policies. Cf. MCL 450.1489(3). Defendants' conduct was
not wiltfully unfair and oppressive toward plaintiff as a
shareholder, particulatly given that plaintiff enjoyed bencfits
incident to the conduct he claims was willfully unfair and
oppressive.

*8 Though the record supports the courl's finding that
plaintiff worked longer hours and took fewer vacations than
defendant Forsberg, as ihe court also found, this does not
illustrate conduct that substantially fnterfered with plaintiff's
status as a shareholder. MCL 450.1489(3). As an owner of
defendant corporation, plaintiff was free to work hours he
chose, and he was not at liberty to compel another owner
to do the seme. The court found that plaintiff was the cause
behind defendants’ action to suspend his employment. That
plaintiff was argumentative, hostile, and volatile in the work
environment is evidenced in the record, and the couid's
determination was nol erroneous. Furthermore, despite that it
was the genesis of this dispute, plaintiffs removal from his
employment was not grounds upon which the courl could find
he was oppressed s a sharcholder. Franchine, supra at 186,

Plaintiff presented no evidence that his interesls “as a
shareholder™ were substantially interfered with, Jd On the
facts and the law, plaintifl was not entitled to relief. MCR
2.504(B){2). The courl's dismissal was proper,

Affirmed.

MURPHY, J. (concurring in part and dissenting in part).

I agree with the majority that the trial court did not e in
dismissing the claim for wrongfii} termination. However, |
disagree with the majority’s conclusion that the irial court
did not err in denying plaintiffs request for 8 jury Irial, !

would hold that plaintiff was entitled to a jury triel on his
claim for money damages under MCL 450.1489. 1 further
agree with the majority thal the tral coort did not err in
granting defendants’ motion for involuntary dismissal, but
only 1o the extent that the dismissal reached plainlif's claims
for equitable relief, not the request for money damages.
Finally, I agree with the majority that the 2006 smendment

to MCL 450.1489(3) should not be applicd retroactively. ’
Accordingly, 1 concur in part and dissent in part, and shall
address only the jury triaf issve,

My analysis iequires interpretation of MCL 450.1489, Our
primary task in construing a siatute is (o discem snd give
effect to the intent of the Legislature. Shinkolster v. Annapolis
Hosp. 471 Mich. 540, 548-549; 685 NW2d 275 (2004).
The words contained in a statute provide us with the most
reliable evidence of the Legislature's intent. fd. at 549. In
ascertaining legistative intent, this Count gives effect lo every
word, phrase, and clause in the statute. Jd. We must consider
both the piain meaning of the critical words or phrases rs well
as their placement and purpose in the statutory scheme. fd.
This Courl must avoid a construction that would render any
pant of a siatule surplusage or nugatory. Bageris v. Brandon
Twp, 264 Mich.App 136, 162; 691 NW2d 159 (2004), “A
necessary corollary of these principles is that a court may read
nothing into an unambiguous sietute that is nol within the
manifest intent of the Legislature as derived from the words
of the statute itself.” Roberts v. Mecosta Co Gen Hosp, 466
Mich. 57, 63; 642 NW2d 663 (2002).

*»  MCL 450.1489 provides a statotory basis for
shareholders such as plaintiff 1o bring suit with respect to
claims of illegal, fraudulent, or willfully unfair and oppressive
acts. The statule provides, in pertinent par, as follows:

(1) A shareholder may bring an action in the circuit court
of the county in which the principal place of business or
registered office of the corporation is located to esiablish
that the acts of the direclors or those in conirol of
the corporation are illegal, fraudulent, or willfully unfair
and oppressive to the corporation or io the shareholder.
If the shareholder establishes grounds for relief, the
circuit court may make an order or grant wlief as it
considers appropriate, including, without limitation, an
B order providing for any of the following:

{a} The dissolution and liquidation of the assets and
business of the corporation.
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(b) The cancellation or alteration of a provision contained
in the articles of incorporation, an amendment of the
articles of incorporation, or the bylaws of the corperation,

(c) The cancellation, alteration, or injunction against 2
resolution or other act of the corporation.

(d) The direction or prohibition of an act of the corporation
or of sharchelders, directors, officers, or other persons
party to the action.

(e) The purchase at fair value of the shares of a sharcholder,
either by the corporation or by the officers, directors, or
other shareholders responsible for the wrongful acts.

() Ar award of damages lo the corporation or a
shareholder. An action seeking an award of damages
must be commenced within 3 years afler the cause
of action wnder this section has accrued, or within 2
years afler the shareholder discovers or reasonably shoufd
have discovered the cause of action under this section,
whichever occurs first. [Emphasis added.]

While some of plaintiff's claims were for equitable relief, e.g.,
demands for repurchase of his shares and dissolution of the
corparation, plaintiff also made a claim for money dsmeges

based on defendants' alleged wllifully unfair and oppresswc

conduct.

Contrary to the majority's conclusion, 1 would find that our
Supreme Court’s decision in Anzaldua v. Band, 457 Mich,
530; 578 Nw2d 306 (1998), diclates that plaintiff here had
a statutory right {o a jury trial for his money damages claim
arising out of MCL 450.1480(1Xf). The Anzaldua Court
indicated that a statvlory cause of sction may or may not
provide a righl to a jury trial depending on the intent of

. the Legislature as reflected by the words used in the statute.

Anzaldua, supra at 533-548. In Anzaldua, the Supreme Court
held that the Whistleblowers' Protection Act (WPA), MCL
15.361 et geq., and particularly sections 3 and 4 of the act,

- contains a right to a jury trial. Section 3 provides, in relevant

part:

(1) A person who alleges a violation of this act may bring
a civil action for appropriate injunctive velief, or aclual
damages, or both within 90 days after the occurrence of the
alleged violation of this act.

L

*10 (3) As used in subsection (1), “damages” means
damages for injury or loss caused by each violation of this
act, inchuding reaspnable atiomey fees. fMCL 15.363.]
Section 4 provides:

A courl, in rendering a judgmenl
in an action brought pursuant
to this act, shall order, as
the court considers appropriate,
reinstatement of the employee,
the payment of back wages, full
reinstatement of fringe benefits and
sentority rights, actual damages, or
any combination of these remedies.
A courl ‘may aiso award the
complainant all or a portion of
the costs of litigation, including
reasonable atlomey fees and witncss
fees, if the court, detemlmes that
the award is appmpnate [MCL
1s. 364

The Anzaldua Court acknowlsdgcd that the WPA does
nol contain an express provision regarding whether an
acuon brought under the acl was to be tried by a judge or
jury, Anza!dua. supra at 535 The Court also noied that
the WPA provides several equnabie remedlcs Id ot 537.

MCL 450.1489 also containg several equltab!e remedies..
The Anzafdua Courl, however, also stated that the WPA
expressly provides for actual dameges, which the Court
found to be significant, and which indicated “that the
Legislature intended that the damages issue be tried by a
jury, upon requesl.” Anzaldua, supra.t 539. The Courl
reasoned:

Like Congress, when it adopted the
Age Discrimination in Employment
Act and included “legal remedies,”
the Michigan Legislature created a
cause of action in the WPA and
provided for “actual damages.” As
far back as 1877, the Court has held
- that a jury is proper where a stahute
creates a cause of action for actual
damages without specifying before
whom the action is to be tried. The
Legislature is deemed to be aware
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of the meaning given to the words
it uses, including the jury right
that accompanies actual damages.
Our holding recognizes that the
Legislamre imporied into the WPA
the meaning of actual damages....
We hold that, by including that term,
the Legislature intended that the act
contain a right to a trial by jury.
[Anzaldua, supra at 542-543.)

Here, MCL 450,1489(1)(f} provides for “[aln award of
damages.” Therefore, consistent with Anzaldwa, T would
conclude that an action brought wnder MCL 4501489
entitles a plaintiff to a trial by jury on eny claim for money
damages if properly and timely requested.

appropriate remedy. The cases do not bar a jury trial

on legal claims when it has been properly demanded.
[Emphasis added.]”

See also 8 & M Die Co. v. Ford Mator Co., 167
Mich.App 176; 421 NWw2d 620 (1988). [Citations
omitted.)

MCL 450.1489 provides for both equitable and legal
claims and relief, and plaintiff had a right 1o a trial by
jury with respect to his claim for legal relief, i.c., money
damages, while the claims for equitable relief could be
decided by the judgc.2 It does not matter whether the
determination on underlying factual questions, eparding
whether there was illegal, fraudulent, or willfully unfair
and oppressive conduct, can serve as the basis for either
granting or denying both the equitable and the legal

Footnole 6 in Anzaldua, supra at 538, discusses equitable and
legal issues and siluations in which both legal and eguitable
relief are requested:

claims for relief. Indeed, in Smith v. The Univ of Detroil,
145 Mich.App 468, 479; 378 NW2d 511 (1983), this

{W]e note thet, under MCR 2.509(D}, the court, on motion
or its own initiative, may use a jury in an advisory capacity
to try equitable issues. The parlies may consent to have a
jury decide issues that otherwise are not trinble to a jury
as 2 matter of right. Also, under subrule B, if a party has a
right to a trial by jury but does not demand it, the court has
discretionary authority to order a jury trial anyway.

Moreover, as explained by the Court of Appeals in Ditka
v. Sinai Hosp af Detroit, 143 Mich, App 170, 173-174; 371
NW2d 901 {1985):

*11 “The parties have a constitutional nght in Michigan

Court acknowledged that the consequence of accepting
a party's right to a jury irial on an issue thal may be
dependent on facts that are also considered by a judge
on an equitable claim may be “the startling possibility of
contradictory findings in the same case on the common
issue of fact....” (Emphasis deleted; citations omitied.) The
Smith panel held:

Therefore, in a case such as this where both equitable issues
and jury submissible issues coexist, the proper procedure
is to hold trial before a jury and follow presentation of
cvidence with two separate factual determinations; court
factfinding on the equitable claims and jury factfinding on

the claims of damages, [/d. ot 479.]°

to have equity claims heard by s judge sitting as a
chancellor in equity. If a plaintiff seeks only equitable
relict, he has no right to a trial by jury. However, in ihis
case, the plaintiff sought both equitable relief in the form
of specific performance and legal relief in the form of
damages. In this situation the plaintiff had a right to have
a jury hear his damage claim.

1 would hold that plaintiff was entitled fo have a jury render
a verdict on his claim for meney damages despile the fact O
that the trial judge would also be examining the factual issues i
regarding whether there was illegal, frandulent, or witlfully
~ unfair and oppressive conduct when making a ruling on the
equitable claims. In light of my view that MCL 450,148% P
provided plaintiff with a right to jury trial, # is unnecessary '
for me to explore any constitutional right to jury irial, See
Anzaldua, supra a1 549. P
R A
. [ respectfully disaprec with the majority that language in
Th , h al llor t d .
ose cases, which allow a chancellor to award o inpuishes it from MCL. 450.1489 such that the »
conscquential damages along with equitable relief, do not X - -
bar plaintiff's demand for & jury where legal remedies are outcome in Anzaldua cannot bereached here. As noted above, e
. . . the WPA provides that *[a] court, in rendering a judgment in
sought along with equitable relief, The cases defendunt . .
. an action brought pursuant to this ect, shall order, as the court
relies an only suggest that in some instances a chancelior . A .
may also award momey damages in foshloning cn considers appropriate, reinstatement of the employee, the
: . payment of back wages, full reinstatement of fringe benefits
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and seniority rights, actual damages, or any combination of
these remedies.” MCL 135.364. MCL 450.1439(1) provides
that, “[i]f the sharcholder establishes grounds for relief, the
circuit conrt may make #a order or granl relief as it considers
appropriate, including, withoul limitation, an order providing
for any of the following....” Both statutes reference the courl
ordering relief that the court deems or considers appropriate.
Such language did not prevent the Court in Anzaldua from
finding that a right to jury Irial existed. The Anzaldua Court
did note that the “rendering a judgment” language of the WPA
indicated {hat a judge would be entering en order based on
previously decided factuai issues and not that the judge would
be making a determination on whether to award damages.
Anzaldua, supra at 536, 1 do not believe that simply because
MCL 450.1489 lacks the “rendering a judgment” language
that it is distinguishable,

*12  Anzaldua distinguished the WPA's atiomey fee
provision, finding that there was no right to jury trial on
the issue of altorney fees, where the “WPA provides that
the court is to “award altorney fees.” * Anzaldua, supra at
537. The Court had stated that there is a difference between
“rendering a judgment™ and “awarding damages.” /4, at 536.
MCL 450.1489(1), however, does not directly state that the
court is to or may award, among other relief, damages, rather,
it provides that a court may “make an order or grani relief ...
providing for” an award of damages “[i]f the sharcholder
establishes grounds for relief[.]” (Emphasis added.) This
language suggests that the courl can enter an order granting
or providing for a damage award on the basis of a previous
finding that the sharcholder established grounds for monetary
relief, and not necessarily that the court itself had Lo render
a factual finding on money damages. Further, the trial
court’s ability to “grant relief” under MCL 450.1489(1) could
certainly encompass the rendering of a judgment. I sce no
reason why the entry of an order under MCL 450,1489 cannot
be premised on a jury verdict. Moreover, and imporianily,
the Anzaldua Court noted that attorney fees have traditionally
been within the province of a judge and not » jury, and the
primary focus and basis of the Supreme Court's ruling that
a right 1o jury tral exists under the WPA was the language
providing for a demage award, which is also provided in
MCL 450.1489, and which has traditionally been within the
province of a jury if demanded. Anzaldua, supra at. 537-548,

Footnotes

Additionally, the majority's reliance on the hislory of MCL
450.1489 is unavailing because, as the majorily itself
concedes, MCL 450.1825, the predecessor of MCL 450.1489,
see 1972 PA 284, did not specifically authorize an award of

damages.

Finally, my agreement with the majorily that the kial court
did not err in granting the motion for involuntary dismissal
relative to the equitable claims does not negale my position
nor mean that a jury eould not have found differently
on the claim for money damages even though it would
have been assessing similar facts and making comparable
determinations. See Sniith, supra at 479, 1 also disagree with
defendants that reversal would be unwarranted because the
trial court indicated that it would have granted a directed
verdict if a jury trial had been required. First, 2 motion for a
directed verdict requires the court to view the evidence in a
light most faverable 10 the adverse party, and if reasonable
persons could reach different conclusions the case is properiy
leB to the jury. Smith v. Jones, 246 Mich.App 270, 273;
632 NW2d 509 (2001). The motion for involuntary dismissal
under MCR 2.504(B) required the trizl court 1o act as the
trier of fuct, weigh the evidence, select between conflicting
inferences, and reflect on the credibility of the witnesses.
Marderosian v. The Stroh Brewery Co ., 123 Mich.App
719, 724: 333 NW2d 341 (1983). The evidence is not
viewed in a light most favorable to the plaintiff, /o) In my
opinion, even though I cannot conclude that the trial court
clearly emred in ils factfinding with repard to the motion
for involuntary dismissal relative to equitable relief, Samue!
D, Begola Services, Inc. v. Wild Bros, 210 Mich.App 636,
639; 534 NW2Zd 217 (1995), there was sufficient evidence
to allow the claim for money damages to go 1o a jury
under the principles regarding motions for directed verdict.
Furthermore, I question whether a harmless error analysis is
appropriate in the context of a denigl of plaintifl's statutory

right fo a jury trial.

*13 1 would affirm in pant, reverse in par, and remand
for a jury trial on plaintiffs claim for money damages.
Accordingly, I respectfully concur in part and dissent in part.

1 I note that the amendment did not even become effective unti! after the wrist and after the cleim of appeal was filed. 2006 PA 68,
YosihuuNext © 2073 Frewnsan Roukers, Mo olaint 10 arlginal U 8. Govermment Waorks, 8
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Forsberg v. Forsberg Flowers, Inc., Not Reported in N.W.2d {2006)

2 MCL 450.1489() (D) clearly distinguishes a claim for money damapes and even provides a separate statute of limitations specifically

for such claims.
3 See also The Meyer & dnna Prentis Family Founduation, Inc. v. Borbara Ann Karmanos Cancer Institute, 266 Mich.App 39, 53; 698

NW2d 900 (2005) (appropriate for jury to determine Factual issucs relative to damoges cisim and court to determine facwual issues
relative to equitable claim in the same case). '
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WesiirwNext @ 2013 Thomson Rewters, No cleim to ariginat U.S. Govérnment Works. 10

LAy

Add.60..




